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SAMPLE CRIMINAL PROCEDURE QUESTION -- MODEL ANSWER
1.
The court probably should suppress Ryan’s statement “Please, don’t do that.  I’m sorry” and certainly should suppress his remarks about Marissa’s threatening to leave him and that no other man “being good enough for her.”  There are two separate and independent arguments for suppressing these statements.


a.
Illegal Arrest.  Ryan will argue that all of his statements are the “fruit” of an illegal arrest.  If Ryan’s arrest was made in violation of the Fourth Amendment, all of Ryan’s statements (including those in problems 1, 2, and 3) should be suppressed as fruit of the poisonous tree under the Exclusionary Rule.  Although the Supreme Court has upheld the use of confessions made pursuant to an illegal arrest, it has done so only where there is an intervening act of free will (e.g., a long delay) on the part of the accused.  No such act occurred here.


Ryan’s fruit of the poisonous tree argument will probably fail for two reasons.  An accused is considered to be under “arrest” only when an average person in the accused’s position would feel that he or she was not free to leave.  Ryan volunteered to come to the sheriff’s office and, when he arrived, was told that he was free to leave.  Under such circumstances, an average person would feel that he or she was free to leave.  Thus, Ryan was not under “arrest” and hence there could be no “illegal” arrest.


In any event, even if Ryan had been “arrested,” the arrest was probably legal.  For an arrest to be legal, the police must have probable cause to believe that the accused committed the crime and, in some circumstances, the police must also have a warrant.  Here, the police would not need a warrant because Ryan was “arrested” in public for a felony.  As for probable cause, the police relied on a statement by an anonymous informer.  Under the current test, the police may base probable cause on an anonymous informer if the totality of the circumstances indicates that such information and/or the informant are reliable.  Considering the detail provided by the informer, it was probably appropriate for the police to rely on the informer for probable cause.


b.
Miranda.  Ryan also will argue that the statements should be suppressed because the police violated his Fifth Amendment right against self-incrimination.  The police did not give Ryan Miranda warnings prior to these statements.  The police are required to give Miranda warnings anytime (1) a person is in “custody,” and (2) the police are “interrogating” the person.  



i..
Custody.  A person is in custody when an average person under such circumstances would not feel free to leave.  At the time Ryan said “Please, don’t do that.  I’m sorry,” he was probably in custody.  Although he volunteered to come to the sheriff’s office and was told he was free to leave, Van Buren’s threat to file murder charges would probably have convinced an average person that he or she was in custody. 



In any event, Ryan was surely in custody when he made his remarks about Marissa’s threatening to leave him and that no other man “being good enough for her.”  By this time, Van Buren had blocked Ryan’s departure from the interrogation room, which should be sufficient to convince a reasonable person that he or she was not free to leave.



ii.
Interrogation.  Custody is only part of the test.  The police must be interrogating a suspect before Miranda warnings are required.  Interrogation occurs whenever a police officer knows or should know that his statements or conduct are likely to illicit damaging statements from the accused.  It appears that Van Buren’s quiet reading of the file, bluff about an eyewitness, and request that Ryan cooperate to avoid murder charges were designed to illicit a confession.  


Thus, Ryan was subjected to custodial interrogation without Miranda warnings and the court should suppress his statements, particularly his remarks about Marissa’s threatening to leave him and that no other man “being good enough for her.”

2.
Ryan’s question about needing a lawyer and demand for a cell phone would not be sufficient grounds to suppress his subsequent, detailed confession.  Van Buren gave Ryan Miranda warnings prior to his confession.  Miranda has two components:  (1) the right to remain silent; and (2) the right to counsel.  Here, the issue is:  Did Ryan invoke his Fifth Amendment right to counsel and, if so, did Van Buren violate that right?


If an accused, after receiving Miranda warnings, makes an unambiguous request for assistance of counsel for the purpose of interrogation, the police must immediately cease questioning about this crime and all other crimes (i.e., the Fifth Amendment is not offense-specific).  Questioning may resume only if an attorney is present or the accused reinitiates questioning.  The issue here is whether Ryan made an unambiguous request for assistance of counsel for purposes of the interrogation.  It appears he did not.  His asked for an attorney for purposes of receiving medical treatment, not for assistance with interrogation.  This is insufficient.  Moreover, his request for a cell phone was, at best, ambiguous, as he may have intended to use it to call a doctor or to call a lawyer to assist him in obtaining medical treatment.  Thus, Ryan did not properly invoke his right to counsel and thus Van Buren was allowed to continue  questioning. 

3.
Ryan’s statements to the corrections officer that he was through talking with the jerk, Van Buren, and wanted to see a doctor would be sufficient grounds for suppressing his subsequent, detailed confession.  If, after receiving Miranda warnings, an accused invokes his right to remain silent, the police must scrupulously honor such request by ceasing all questioning.  Although the Court has held that the police may reinitiate questioning after a lengthy delay and new Miranda warnings, these facts are not present here.  Rather, Van Buren continued to interrogate Ryan immediately after he invoked his right to remain silent.  Although Ryan’s demand to remain silent was a bit ambiguous, it should suffice for Fifth Amendment purposes.  As a result, Ryan’s confession should be suppressed for violation of the Fifth Amendment.

