GUARANTEED MULTISTATE BAR REVIEW
SAMPLE ESSAY QUESTION (SALES)


On March 1, 2002, Paul purchased a new sports utility vehicle (“SUV”) from Lexiconda Motors of Lexington, VA.  The SUV was manufactured by Allied Industries.  No express warranty was provided to Paul.


Beginning on April 1, 2002, Paul began experiencing problems including a loose gearshift lever, heater malfunctions, fast idling, excessive oil consumption, and overheating.  These were all problems that he could not have reasonably discovered before he bought the SUV and which he reasonably expected the dealership could remedy.  From the time of the purchase until July 31, 2002, Paul had returned the SUV to the dealership five times.  The dealership responded to all complaints with efforts to repair the vehicle.  Some problems were cured, while others recurred after temporary repairs.  The overall effect was that the defects and malfunctions persisted, he was deprived of the use of the SUV for significant periods of time, and he incurred rental expenses for a vehicle while the SUV was at the dealership undergoing repairs.

On August 1, 2002, after having driven the SUV 5,000 miles, Paul wrote to Lexiconda Motors demanding that Lexiconda Motors pick up the SUV and give him a full refund of the purchase price, along with interest and expenses incurred while the vehicle had been in the shop or, in the alternative, a replacement with a new, comparable SUV.  Lexiconda motors decided not to respond, waiting instead for Paul to tender his SUV back to the dealership.

While waiting for a response, Paul continued to drive the vehicle because he lacked any other means of transportation.  Within a week after he began hearing a front-end noise in late August, Paul bought another vehicle and left the SUV parked in his driveway, intending not to use it until Lexiconda Motors came to pick it up.  As of that time, he had driven the SUV an additional 2,000 miles.


Lexiconda Motors has not responded to Paul.  He now wishes to file suit against Lexiconda Motors to revoke his acceptance of the sales contract and to obtain a refund of the purchase price.  He also wishes to sue both Lexiconda Motors and Allied Industries for damages he incurred as a result of the defects in the SUV and punitive damages.  In your answer to the four subparts below, do NOT discuss the Virginia Motor Vehicle Warranty Enforcement Act (“Lemon Law”).
(a)
Under the UCC, is Paul entitled to seek the alternative relief of revocation of the sales contract and compensatory damages in the same lawsuit?  Explain fully.

(b)
Under the UCC, as against Lexiconda Motors, is Paul entitled to revocation of the sales contract and a return of the purchase price?  Explain fully.
(c)
Under the UCC, as against Lexiconda Motors and Allied Industries, if Paul keeps the SUV, is he entitled to recover damages incurred as a result of the defects in the SUV and, if so, what is the measure of those damages?  Explain fully.

(d)
As against Lexiconda Motors and Allied Industries, is Paul entitled to recover punitive damages?  Explain fully.
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SAMPLE ANSWER (SALES)

(a)
Paul may pursue both claims in the same suit but, of course, may obtain only one recovery.  Under Article 2 of the UCC, a buyer is no longer required to elect between revocation of acceptance and recovery of damages for breach of contract.  This differs from the common law doctrine of rescission, which forced a buyer to choose between enforcing the contract and nullifying the contract.  

Thus, Paul could seek revocation of acceptance, which, if granted, would entitle him to cover or market damages, plus incidental and consequential damages (e.g., rental expenses).  In addition, Paul could seek the alternative relief of breach of the implied warranty of merchantability, which, if successful, would entitle Paul to the SUV plus the difference between the value of the SUV as warranted and the value of the SUV as accepted, plus incidental and consequential damages. 
(b)
Paul is probably entitled to revoke his acceptance.  Paul has “accepted” the SUV either expressly or by failing to reject the SUV after a reasonable opportunity to inspect it.  Once a buyer accepts goods, the buyer has only two options if the buyer later discovers the goods are defective:  a suit for breach of warranty (see (c) below) or revocation of acceptance.


For a buyer to revoke acceptance, the buyer has the burden to show that the nonconformity of the goods substantially impairs the value of the goods.  The buyer also must show either (1) that he accepted nonconforming goods upon an assurance by seller to cure or (2) that he could not have reasonably discovered the defect prior to acceptance.  The buyer also must give notice of revocation within a reasonable time of discovering the nonconformity.

Here, there is a fact question as to whether the nonconformities in Paul’s SUV substantially impaired its value.  Individually, each of the defects could be considered minor, but many courts will consider all of the defects in the aggregate – particularly if they are continuing in nature – to determine whether they substantially impair the value.  Under such analysis, the defects in Paul’s SUV probably substantially impaired its value, particularly considering that Paul was deprived of the use of the SUV for significant periods of time.

The facts state that the defects could not reasonably have been discovered by Paul prior to acceptance, and Paul appears to have given timely notice of revocation to Lexiconda.  The fact that Lexiconda did not respond to Paul’s notice is irrelevant.  The UCC does not require Paul to tender the SUV to Lexiconda; indeed, the UCC permits Paul to hold the vehicle (as a secured party) until he recovers the purchase price.


Paul may have jeopardized his revocation of acceptance by continuing to drive the SUV after August 1, 2002.  Because a revocation of acceptance is treated the same as a rejection, some courts have barred buyers from pursuing such claims if they use the goods after revocation.  Such use is considered inconsistent with rejection and revocation.  However, most courts will not bar revocation of acceptance on the basis of post-revocation use if the buyer had no reasonable alternatives.  Here, Paul had no other means of transportation, so his post-revocation use should not bar his revocation, but may reduce his damages.


Lexiconda also might claim Paul is barred from revoking his acceptance because he substantially changed the condition of the goods (i.e., the front-end damage resulting from post-revocation use).  If a buyer substantially changes the condition of goods, the buyer may not later revoke acceptance of the goods.  This rule does not apply, however, if the change resulted from a defect in the goods.  Here, the post-revocation change apparently was caused by a defect in the SUV, so this should not preclude Paul’s revocation.


Even if Paul can satisfy all of the criteria for revocation of acceptance (which seems likely), he would not be entitled to a refund of his purchase price.  Instead, his options are (1) to cover (i.e., buy a reasonable SUV substitute) and seek damages for the difference between the contract price and the cover price or (2) to seek damages for the difference between the market value (at the time and place of breach) and the contract price.  There also may be a setoff for prior use, particularly the post-revocation use; in addition, Paul may be entitled to incidental and foreseeable consequential (e.g., rental expenses) damages.  Lexiconda would be entitled to the SUV, which it must pick up from Paul’s house.  Paul’s alternate measure of revocation damages (a new, comparable SUV from Lexiconda) is not authorized by the UCC, but could result from settlement.
(c)
Paul should be able to recover warranty damages for breach of the implied warranty of merchantability.


Assuming that Paul is unable (or unwilling) to revoke his acceptance and return the vehicle, his damages would be limited to those available for breach of warranty.  To prevail on such a claim, Paul must first show that Lexiconda and/or Allied made a warranty.  Article 2 recognizes three types of warranties:  (1) express warranties; (2) implied warranties of fitness for a particular purpose; and (3) implied warranties of merchantability.  The facts state that no express warranties were given to Paul.  There also were no implied warranties of fitness for a particular purpose, as such warranties require proof that Paul had a particular purpose for the SUV, that he told this purpose to the Lexiconda, and that he relied on Lexiconda’s skill and expertise.  There is no such evidence in the facts.


Paul was, however, given an implied warranty of merchantability.  Such warranties are implied in all contracts for the sale of goods made by a merchant in the business of selling goods of this kind.  Both Lexiconda and Allied are merchants of SUVs.  Under the implied warranty of merchantability, the seller warrants that the goods are fit for their ordinary purpose.

The implied warranty of merchantability may be disclaimed by merchants in two fashions:  (1) with language such as “as is” or “with all faults” or (2) with a conspicuous written disclaimer that mentions “merchantability.”  There is no evidence of disclaimer in the facts; thus, Lexiconda and Allied made implied warranties of merchantability to Paul.


It is quite likely that Lexiconda and Allied breached the implied warranty of merchantability because the SUV was not fit for its ordinary purpose.  SUVs are meant for driving; if an SUV will not operate, it is not fit for its ordinary purpose.  Warranty liability is a form of strict liability.  The law does not care why the SUV is not fit for its ordinary purpose. 

Warranty damages are measured by the difference between the value of the SUV as accepted by Paul and the value the SUV would have had if it had been as warranted (i.e., fit for ordinary purpose).  Paul may also be able to recover incidental damages (if any) and foreseeable consequential damages. 
(d)
Paul is not entitled to punitive damages.  Punitive damages are very rare in breach of contract actions.  At common law, such damages are limited to breaches of certain insurance and employment contracts.

Absent tortuous conduct, fraud, or, at the very least, unconscionability, UCC Article 2 does not provide for punitive damages.  Here, there is no evidence that Lexiconda or Allied committed any torts or otherwise acted in bad faith.
