UNITED STATES V. ATLANTIC RESEARCH

ERIN CARROLL"

More than 450,000 sites across the country are contaminated by hazardous waste." The
extent of |l and needing remediation exceeds th
supervised cleanups. Atlantic Research is the owner of one of these contaminated sites in
Camden, Arkansas. Atlantic retrofitted rocket motors for the United States government from
1981 to 1986 on property it leased at the Shumaker Naval Ammunition Depot, a facility operated
by the Department of Defense.? During the retrofitting process, Atlantic Research used a high-
pressure water spray to remove pieces of propellant from the motors and then it burned those
pieces.® Some of the byproducts contaminated the soil and groundwater at the site.* Atlantic
Research wanted to continue to use the site, so it cleaned the site at its own expense and then
sought to recover some of the costs it incurred by suing the United States as a potentially
responsible party ( “ P RuRder the Comprehensive Environmental Response, Compensation,
and Liabil it y) PheQoverimerCdigReCthattte claim was barred, but the
Eighth Circuit allowed it to go forward. Last term, in Atlantic Research v. US, the United States

Supreme Court rejected the government” terpretation, instead holding that CERCLA expressly

TiD. Candidate, Harvard Law School, 2009; B.A. summa cum laude with Honors in Classics, 2005, Seton Hall
University, South Orange, New Jersey. | would like to thank William Hyatt, Amy D. Luria, and Shannon Hennessy
of KL Gates for their invaluable research and editorial assistance.
1 Br. for the State of Washington, et al. at 1, U.S. v. Atlantic Research Corp., 551 U.S. XX (2007).
% See U.S. v. Atlantic Research Corp., 551 U.S. at 3; Atlantic Research Corp. v. United States, 459 F.3d 829 (8th
Cir. 2006).
jAtIantic Research Corp., 551 U.S. at 3.

Id.
® 42 U.S.C.S. § 9601-9675 (2007), (as amended by the Superfund Amendments and Reauthorization Act of 1986
(SARA), Pub. L. No. 99-499).
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authorizes a cost-recovery action by any private party (excluding an action by the US, a State, or

an Indian tribe)® who has incurred cleanup costs in the process of cleaning up a site in

compliance with the National ContingencyPlan. | n r ejecting the gover nme
Supreme Court foreclosed the most limiting interpretation and affirmed the existence of distinct

cost-recovery and contribution rights. Yet, the Court left many questions unanswered and did

not take the opportunity to explicitly encourage private cleanups.

BACKGROUND
CERCLA was Congress®"s monumental attempt t
hazardous waste sites,” and erésmrsiblecfor creatingr c ost o

maintaining the ’HA Enairornental ProtectmmAg ietnicoyn (™ EPA” )
estimates that there are currently 450,000 contaminated sites in the United States and actively

promotes the cleanup and reinvestment of these properties.® Many regard CERCLA as "a vital

program to safeguard human health and the environment from the toxic consequences of decades

of irresponsible waste handling.”® To achi eve these ends, CERCLA =

centuries of real property and tort liability law by making those who contaminate a site strictly

| iable for the costs & fOnesnathodobagcomplishing toisigeala nup by

® Atlantic Research Corp., 551 U.S. at 5-6.

" See Atlantic Research Corp. v. United States, 459 F.3d at 830 (8th Cir. 2006) (quoting Control Data Corp. v.
S.C.S.C. Corp., 53 F.3d 930, 935-36 (8th Cir. 1995)(internal quotations and citations omitted); Brief of City of NY
at 7, U.S. v. Atlantic Research Corp., 551 U.S. XX (2007) (citing Metropolitan Water Reclamation Dist. V. North
Am. Galvanizing & Coatings, 473 F.3d 824, 826 (7th Cir. 2007). See also Legislative History of the CERCLA of
1980, S.ComM. oF ENVT & PuB. WORKS, 97th Cong., 2d Sess. 1983, Vol. I, p. 320 (one of the statute's principal
goals is "assuring that those who caused chemical harm bear the costs of that harm. ...")).

® Brief of City of NY at 6-7, U.S. v. Atlantic Research Corp., 551 U.S. XX (2007).

® See Sophia Strong, Note: Aviall Services v. Cooper Industries: Implications for the United States' Liability Under
CERCLA, The "Superfund Law", 56 HASTINGS L.J. 193, 193-194 (2004).

19 Atlantic Research Corp., 459 F.3d at 830.
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was “to encourage private parties t dowilgssume t
them to seek reélcovery from others."”

CERCLA provides three avenues for private parties to recoup their cleanup costs.
Section 107(a) of CERCLA [42 USCS Section9 6 0 7 ( a) ( 2 )aln ys tpaetresso nt”h aitn “t h
enumerated categories of PRPs:

shall be liable for . ..

(A) all costs of removal or remedial action incurred by the United States Government or a
State or an Indian tribe not inconsistent with the national contingency plan; [and]

(B) any other necessary costs of response incurred by any other person consistent with
the national contingency plan.*2

Section 113(f)(1) [42 USCS Section 9613(f)(1)] states:

any person may seek contribution from any other person who is liable or

potentially liable under Section 107(a), during or following any civil action under

Section 106 or under Section107(a) . . . Nothing in this subsection shall diminish

the right of any person to bring an action for contribution in the absence of a civil

action under Section 106 or Section 107.

Section 113(g) provides a recovery of costs pursuant to settlements with the government, which
allocate liability for costs.

Often, the EPA sues a PRP in a Section 106 or 107 action, which forces the party to
conduct a cleanup. The party than has Section 113 contribution rights to recover costs from
other liable parties. However, the federal government has limited resources to direct toward
Superfund sites and the EPA is unable to initiate Section 106 and 107 lawsuits in a reasonable

timeframe to supervise cleanups at most of the sites needing remediation.®* “ Under t he or i g

CERCLA legislation, much of the money available to the EPA to clean up contaminated sites

1 1d. (quoting KeyTronic, 511 U.S. at 819, n. 13).
1242 U.S.C.S. § 9607(a)(4)(A)-(B) (2007).

13 See Sophia Strong, Note: Aviall Services v. Cooper Industries: Implications for the United States' Liability Under
CERCLA, The "Superfund Law", 56 HASTINGS L.J. 193, 200-201 (2004).
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came from a trust financed by taxes on chemical and oil companies. Congress allowed those
taxes t o e'R Privateepartiés oftenkt® Bnd Begin rehabilitating contaminated
sites in compliance with the National Contingency Plan in order to legally make productive use
of the land. The federal and state governments do not have the resources necessary to bring all
of the CERCLA claims needed to clean up all hazardous waste sites in the United States, so
private parties are not usurping the right to cleanup sites from an EPA eager to supervise them
rather, they are expediting the process of environmental rehabilitation in accordance with
CERCLA"s ®Purposes.
Private parties came to rely on the availability of a CERCLA cost-recovery remedy to
make a wide variety of decisions relating to
to comply voluntarily with regulatory agency cleanup orders at multi-PRP sites under the
assumption that they could then sue other PRPs under CERCLA to recover their fair shares of
cleanup costs. Similarly, developers acquired contaminated real estate assuming that they could
thenuse CERCLA to recover cleanup costs fftfom the
Private parties, often owners of contaminated land, perform a valuable public service by
initiating cleanups, absent government litigation, in compliance with the National Contingency
Plan. Yet some courts have held that Section 113(f)*” of CERCLA provides the exclusive

method for a PRP*® to recover cleanup costs.*® This interpretation limited the right of recovery to

“1d.

15 See Brief of City of NY at 15, U.S. v. Atlantic Research Corp., 551 U.S. XX (2007).

16 See Ronald G. Aronovsky, Federalism and CERCLA: Rethinking the Role of Federal Law in Private Cleanup

Cost Disputes, 33 EcoLoGgY L.Q. 1, 4 (2006).

YsSection 113(f) (1) [42 USCS Section 9613(f)(1)], stat
person who is liable or potentially liable under § 107(a), during or following any civil action under § 106 or under

8107 ( a) ...Nbigsibdectiog shdll dimirtish the right of any person to bring an action for contribution in the
absence of a civil action under 8 106 or 8107."
BYCERCLA refers to “a party who maybe covered by the st
Atlantic Research Corp., 459 F.3d at 831 n.6 (quoting Pneumo Abex Corp. v. High Point, Thomasville & Denton

R.R. Co., 142 F.3d 769, 773 n.2 (4th Cir. 1998)).
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those parties sued in a Section 106 or 107 action and excluded private parties who voluntarily
initiate their own cleanups before the EPA has sued them.

Prior to the 1986 Amendments to CERCLA, so
provided a cause of action for a private party to recover voluntarily incurred response costs and
to seek contribut i @ TheraJedion t13(fveascieatedjas farecétie s ued . ”
Superfund Amendments and Reaut horization Act
of contribution,? for one PRP to sue another for contribution following a determination of
liability in a Section 106 or 107 lawsuit or settlement with the government.??> Congress passed
Section 113 to “clarify and &dnomhli986-8004 neost r i g ht
courts turned their attention away from Section 107 and allowed private parties to recover
cleanup costs by bringing contribution c¢cl ai ms

under Section 1 6 6Coudspres@redthatiSastion 1130vas gvailible tb all

9°E.I. DuPont de Nemours and Co. v. United States, 460 F.3d at 523.

20 See Atlantic Research Corp., 551 U.S. at 2 (2007) (citing Cooper Industries, Inc. v. Aviall Services, Inc. 543 U.S.
157, 161-162 (2004); Key Tronic Corp.v. United States, 511 U. S. 809,816, n. 7 (1994) (
provides a cause of action for private partiestoseekr e cover y of 6ebatsaUnitepStateso. Reillg . " ) ) .
Tar & Chemical Corp., 718 F. Supp. 630 (D. Ohio 1988) (holding "liability under section 107(a) is independent of
the authorized uses of the Fund under section 111 ... ."); Pinole Point Properties, Inc. v. Bethlehem Steel Corp., 987
U.S. Dist. LEXIS 14734 (D. Cal. 1987) (holding "that section 107 and sections 111 and 112 provide causes of action
that are di st i nNUindutries Ind vnkapbap, 98 Fi2d 898, 897 (9th)Cir. 1986); Tanglewood
East Homeowners v. Charles-Thomas, Inc., 849 F.2d 1568 (5th Cir. 1988); Wickland Qil Terminals v. Asarco, Inc.,
792 F.2d 887 (9th Cir. 1986); Dedham Water Co. v. Cumberland Farms Dairy, 889 F.2d 1146 (1st Cir. 1989); New
York v. Exxon Corp., 766 F. Supp. 177 (D.N.Y. 1991); Walls v. Waste Resource Corp., 761 F.2d 311, 318 (6th Cir.
1985) ( col ISee e.d., Bulk ®istribaien €anters, Ihc. v. Monsanto Co., 589 F. Supp. 1437, 1442-44
(S.D. Fla. 1984); Jones v. Inmont Corp., 584 F. Supp. 1425, 1428 (S.D. Ohio 1984); City of Philadelphia v. Stepan
Chemical Company, 544 F. Supp. 1135 (E.D. Pa. 1982); Pinole Point Properties, Inc. v. Bethlehem Steel Corp., 596
F. Supp. 283 (CbbpebDIndus.@.avViall Serdis9 BINU.S” 157; 162 (U.S. 2004) (collecting cases:
“See, e.g., United States v. New Castle County, 642 F. Supp. 1258, 1263-1269 (Del. 1986) (contribution right arises
under federal common law); Colorado v. ASARCO, Inc., 608 F. Supp. 1484, 1486-1493 (Colo. 1985) (same);
Wehner v. Syntex Agribusiness, Inc., 616 F. Supp. 27, 31 (ED Mo. 1985) (contribution right is implied from §
107(e) (2))"),

» ,IAdtIantlc Research Corp., 551 U.S. at 2.

2% See Atlantic Research Corp., 459 F.3d at 832 (8th Cir. 2006) (quoting United Technologies Corp. v. Browning-
Ferris Indus., Inc., 33 F.3d 96, 100 (1st Cir.1994), citing S. Rep. No. 11, 99th Cong., 1st Sess. 44 (1985)).

2 Atlantic Research Corp., 551 U.S. at 2 (quoting Aviall Servs., Inc. v. Cooper Industries, Inc., 312 F.3d 677, 681
(CA5 2002)). See also Crofton Ventures L.P. v. G&H Partnership, 258 F.3d 292, 300 (4™ Cir. 2001) (pre-Aviall
case that allowed a contribution claim to proceed in the absence of civil enforcement); Centerior Serv. Co. v. Acme
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liable parties, including those not sued by a Section 106 or Section 107 CERCLA action.?

“Section 107 was reserved for ,innocent® plai

to liability in order to prevent liable parties fromusing ittoevade S e ¢ t i o aongrdssioBallys

mandated-c onstraints, thus presé€rving the vitality
However, in the 2004 Aviall decision, the Supreme Court radically changed the way

courts approach cleanup contribution actions. It held that Section 113(f) claims for contribution

could only be brought subsequent to a determination of liability in a Section 106 or Section 107

administrative or cost-recovery action, meaning that a private party cannot seek contribution

pursuant to Section 113(f) for costs incurred pursuant to a voluntary cleanup.?’ After Aviall, it

Scrap Iron & Metal Corp., 153 F.3d 344 (6" Ci r . 1998) (all owing contribution pr
under §§ 106 and 107); Bedford Affiliates v. Sills, 156 F.3d 416 (2d Cir. 1998) (contribution permitted following

state mandated cleanup); PMC, Inc. v. Sherwin-Williams Co., 151 F.3d 610 (7" Cir. 1998) (allowing contribution

action following cleanup order issued by state); Pinal Creek Gp. v. Newmont Mining Corp., 118 F.3d 1298 (9" Cir.

1997) (allowed contribution following voluntary cleanup); United Tech. Corp. v. Browning-Ferris Indus., Inc. 33

F.3d 96, 99 n. 8 (1* Cir. 1994)(indicating contribution may follow voluntary cleanup).

% Atlantic Research Corp.,, 459 F. 3 d Bedford Afiiaes, 15& F.3d at 424g Ceriterior Serv. Co. v. Acme
Scrap Iron & Metal Corp., 153 F.3d 344, 347 (6th Cir. 1998); Pneumo Abex Corp. v. High Point, Thomasville &
Denton R. R. Co., 142 F.3d 769, 776 (4th Cir. 1998); Pinal Creek Group v. Newmont Mining Corp., 118 F.3d 1298,
1301-02 (9th Cir. 1997); New Castle County v. Halliburton NUS Corp., 111 F.3d at 1121-22; Redwing Carriers, Inc.
v. Saraland Apartments, 94 F.3d 1489, 1513 (11th Cir. 1996); United States v. Colorado & Eastern R. R. Co., 50
F.3d 1530, 1534-35 (10th Cir. 1995); United Techs., 33 F.3d at 99; Akzo Coatings, Inc. v. Aigner Corp., 30 F.3d
761, 764 (7th Cir. 1994); Amoco Qil Co. v. Borden, Inc.,8 89 F. 2d 66 4, 672 (5th Cir. 198
% Atlantic Research Corp., 459 F.3d at 832 (internal citations omitted). But see Jeannette Paull, Neither Innocent
Nor Proven Guilty: The Aviall Services v. Cooper Industries Dilemma, 13 BUFF. ENVT'L. L.J. 31 (2005) (listing
cases which continued to recogni ze sRetidehemlirenWWerks, of r ecov
Inc. v. Lewis Indus., Inc, 891 F. Supp. 221 (E.D. Penn. 1995) (holding that CERCLA impliedly authorized an action
for cost recovery, even where plaintiff was a PRP). See also Charter Township of Oshtemo v. American Cyanamid,
910 F. Supp. 332 (W.D. Mich. 1995) (holding that private parties, who were themselves PRP's, were not limited to
actions for contribution under § 113, but could use § 107); Transp. Leasing Co. v. State of Cal. (CalTrans), 861 F.
Supp. 931 (C.D. Cal. 1993); U.S. v. SCA Services of Ind., Inc., 849 F. Supp. 1264, 1271 (N.D. Ind. 1994) (stating in
dicta that "[s]uch an interpretation does not necessarily obliterate the private cost recovery action set forth in Section
107(a)(4)(B), which may yet be, perhaps appropriately, available to persons who voluntarily embark on a response
plan without waiting for the Government to spur them into action."); U.S. v. Kramer, 757 F. Supp. 397, 416 (D. N. J.
1991) (holding that a governmental plaintiff may use § 107 even though it was a PRP and that § 107 requires the
equitable allocation of liability traditionally employed under § 113). But see, United Technologies Corp. v.
Browning-Ferris Indus., Inc. 33 F.3d 96 (1st Cir. 1994); U.S. v. Colo. & E. R.R., Co. 50 F.3d. 1530 (10th Cir. 1995);
Redwing Carriers, Inc. v. Saraland Apartments, 94 F. 3d 1489 (11th Cir. 1996); New Castle County v. Halliburton
NUS Corp., 111 F.3d 1116 (3d Cir. 1997); Pinal Creek Group v. Newmont Mining Corp., 118 F.3d 1298 (9th Cir.
1997); Bedford and Affiliates v. Sills, 156 F.3d 416 (2d Cir. 1998); Morrison Ent. v. McShares, Inc., 302 F.3d 1127
(1othCir. 2002). ") .

%" Cooper Industries, Inc. v. Aviall Services, Inc. 125 S.Ct. 577, 586 (2004).
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was unclear whether Section 113(f) was the exclusive avenue by which PRPs could recoup
cleanup costs.?® If so, then post-Aviall, cost recoupment would be restricted to contribution
claims by parties who had been sued by, or settled with, the EPA in a Section 106 or 107 action.
Indeed, some courts interpreted Aviall in this manner,” but others reconsidered the existence of a
Section 107 right to cost recovery or an implied right to contribution to determine if Section 107
might now be used to provide a cause of action.

After Aviall, the circuits were split over whether a PRP who had voluntarily incurred
cleanup costs might recoup those costs from other PRPs pursuant to Section 107(a)(4)(B). In
Consolidated Edison, the Second Circuit held that Section 107(a)(4)(B) authorizes contribution
claims by one PRP against another PRP when no prior Section 106 or Section 107 civil action
has been filed.* However, the Third Circuit reached the opposite conclusion in E.I. DuPont de

Nemours and Co. v. US, holding that Section 107 does not allow a PRP to seek cost recovery.

8 After Aviall, the circuits had split over whether a PRP who had voluntarily incurred cleanup costs might recoup

cleanup costs from other PRPS pursuant to § 107(a)(4)(B) of CERCLA. In Consolidated Edison, the Second Circuit

held that 107(a)(4)(B) authorizes contribution claims by one PRP against another PRP when no prior § 106 or § 107

civil action has been filed. Consolidated Edison Company of New York, Inc. v. UGI Utilities, Inc., 423 F.3d 90 (2d

Cir. 2005), petition for certiorari filed April 14, 2006. In Atlantic Research Corp. v. US, the Eighth Circuit followed

Consolidated Edisonand hel d that “a private part whtimaybehaldol unt ar i |
l' iable, thus barring it from contribution under CERCLA
contribution under § 1 @Gtlantic Rasgaech Qorp. v. Urdtad Stated) 459 F.3d 827q8hl e par t y
Cir. 2006). However, the Third Circuit reached the opposite conclusion in E.l. DuPont de Nemours and Co. v. US

t h Looper‘Industriesd oes not give us cause tEd DuPentodeoNensourshediCo.our pr e
v. United States, 460 F.3d 515 (3d Cir. 2006). The Ninth Circuit is currently reviewing two opposite district court

holdings: Kotrous v. Goss-Jewett Co. which found that an implied right to contribution does exist under § 107(a)

and City of Rialto v. US, finding that the implied right to contribution in 107(a) is not a cause of action which exists

independently of §113(f)). Kotrous v. Goss-Jewett Co., 2005 WL 1417152 (E.D. Cal. 2005; City of Rialto v. United

States, 2005 U.S. Dist. LEXIS 26941 (C.D. Cal. Aug. 16, 2005). District Courts were also split with the following

cases recognizing at least some right to Section 107 cost recovery: Adobe Lumber, Inc. v. Taecker, 2005 U.S. Dist.

LEXIS 15374 (D. Cal. 2005); Aggio v. Estate of Aggio, 2005 U.S. Dist. LEXIS 37428 (D. Cal. 2005); McDonald v.

Sun Qil Co., 2006 U.S. Dist. LEXIS 42286 (D. Or. 2006); Vine St., LLC v. Keeling, 460 F. Supp. 2d 728 (D. Tex.

2006); Glidden Co. v. FV Steel & Wire Co., 350 B.R. 96 (D. Wis. 2006).

% See E.I. Dupont de Nemours & Co. v. United States, 460 F. 3d at 518. But see Consolidated Edison Co. of N.Y. v.

UGI Utilities, Inc., 423 F. 3d 90 (CA2 2005); Metropolitan Water Reclamation Dist. Of Greater Chicago v. North

American Galvanizing & Coatings, Inc., 473 F. 3d 824 (CA7 2007).

% Consolidated Edison Company of New York, Inc. v. UGI Utilities, Inc., 423 F.3d 90 (2d Cir. 2005), pet. for cert.

(April 14, 2006).

%1 E.1. DuPont de Nemours and Co., 460 F.3d at 518 (stating “Cooper Industries does not give us cause to reconsider

our precedents here.”).

-28 -



The Ninth Circuit is currently reviewing two opposite district court holdings: Kotrous v. Goss-
Jewett Co., which found that an implied right to contribution does exist under Section 107(a),
and City of Rialto v. US, finding that the implied right to contribution in Section 107(a) is not a
cause of action that exists independently of Section113(f).*
Before trial, Atlantic began to negotiate a settlement with the government, but the
negotiations halted because in Aviall the Supreme Court held that a Section 113(f) claim for
contribution was only available to parties sued by the EPA.* After Aviall, Atlantic Research
realized it did not have a Section 113(f) claim since the EPA in a Section 106 or 107 action had
not sued it; instead, it had cleaned up the site on its own. ** Subsequently, Atlantic Research
amended its complaint to seek relief under Section 107(a) and federal common law.* The
government filed a FRCP Rule 12(b)(6) motion to dismiss, arguing that the EighthCi r cui t * s
decision in Dico®®f or ecl osed At | an t'iDidisan ERbticQirduibdecisidn0 7 ¢ | a |
issued in 2003, prior to Aviall, which held that a liable party could not bring an action under
Section 107.*® The district court reluctantly conceded that Dico, Inc.* controlled and granted the

Government®"s motion to dismiss, hol ding that

costs.** Atlantic Research then appealed to the Eighth Circuit.**

%2 Kotrous v. Goss-Jewett Co., 2005 WL 1417152 (E.D. Cal. June 16, 2005); City of Rialto v. United States, 2005
U.S. Dist. LEXIS 26941 (C.D. Cal. Aug. 16, 2005).
% Cooper Industries, Inc., 543 U.S. 161-162 (2004). See also Atlantic Research Corp., 459 F.3d at 831.
34
Id.
*d.
% Dico, Inc. v. Amoco Oil Co., 340 F.3d 525 (8" Cir. 2003).
37
Id.
%83ee Atlantic Research Corp., 459 F.3d at 830.
The EPA forced Dico and another party to cleanup a site. The other party settled with the EPA. Then Dico tried to
sue the other party for direct recovery of 100% of its costs under §107 and for contribution under §113. The District
Court granted summary judgment because Dico“s 8113 cl a
EPA. So the 8th Circuit held that as a liable party, Dico had no right to recover under §107.
% Dico is a pre-Aviall decision which restricted contribution to §113 claims.
%0 Atlantic Research Corp., 551 U.S. at 4.
41
Id.
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In Atlantic Research Corp. v. US, the Eighth Circuit followed Consolidated Edison and
hel d t hat [Y]avhich voluntaralyt uedertpkes a dleanup for which it may be held
liable, thus barring it from contribution under Section 113, may pursue an action for direct
recovery or contribution under” TBe&EmghhiCocnit 107, a
distinguished Dico from Atlantic Research on the basis that Aviallh ad “under mi ned t he
Di c madosing forparties i n At | an’® Once'Awsiall pad held that Section 107 and
Section 113 were separate remedies, it no longer made sense to construe Section 113(f) as the
exclusive route by which liable parties might recover cleanup costs.** Having determined that
Dico need not foreclose the possibility of a Section 107 claim, the court then turned to the
question of which other person®® might bring a Section 107 claim. The Eighth Circuit held that

any other person me a n t any person otmeeratteldan Uinh ¢ eslt &tt &
Government or a St*Then,itdoundtamatl ndAtalnantiibei § s uc
.no one disputes its having OnisdagerSacteordl07, nec e s s a
app !’ Blse "Ei g hghbldingin AtlanticiRésearch conflicted with a Third Circuit
holding, flagging the circuit split on the issue.
The Supreme Court granted certification to resolve the circuit split. The primary
contested issue was the meaning of the term other person[s] in Section 107(a)(4)(B).*® Section

104(a) (4) states that any per saboostsofemovaios | i abl

remedial action incurred by the United States Government or a State or an Indian tribe not

%2 Atlantic Research Corp., 459 F.3d at 837.
“® |d. at 830.
**1d. at 835 (8th Cir. 2006) (quoting Consolidated Edison Co., 423 F.3d at 99 (2nd Cir. 2005)).
42 U.S.C.S. §9607(a)(4)(B)(2007), CERCLA §107(a)(4)(B)(2007).
Zj Atlantic Research Corp., 459 F.3d at 835.
Id.
“8 Atlantic Research Corp., 551 U.S. at 4.
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inconsistent with the national contingency plan,”*°

(subparagraph A) and “an
costs of response incurred by any other personc onsi st ent with the nation.
(subparagraphB).®® Wr i t i ng for the unani mous Court, Just
language of subparagraph (B) authorizes cost-recovery actions by any private party, including
PRPY .~

The government argued that Section 107 did not provide a right of cost recovery. Their
primary argument was that statutory construction requires that other person|[s], in terms of
Section 107(a)(4)(B), refers to any person not identified as a PRP in Section 107(a)(1)-(4). **
The government termed this category of eligible claimants as innocent parties.>® The
government argued that other persons should be understood to mean innocent parties who are
not PRPs under the current CERCLA definition.>* The government provided two examples of
innocent parties: “ (1) parties that can show that the
solely by the act or omission of a third party; (2) parties that can satisfy the statutory

requirements for "2 SinckAtlantic Résdarch€ormpisarPRPhitaveuddr . *

not be eligible to bring a 107(a)(4)(B) claim.>® Furthermore, the government asserted that

942 U.S.C.S. 9607(a)(4)(A)(2007) , CERCLA Section 107(a)(4)(A)(2007).

%0 42 U.S.C.S. 9607(a)(4)(B)(2007) , CERCLA Section 107(a)(4)(B)(2007).

*! Atlantic Research Corp., 551 U.S. at 6.

*21d. at 4.

> |d. at 6.

> CERCLA §104(a)(1-4) identifies potentially responsible parties as:

(1) the owner and operator of a vessel or a facility,

(2) any person who at the time of disposal of any hazardous substance owned or operated any facility at which such
hazardous substances were disposed of,

(3) any person who by contract, agreement, or otherwise arranged for disposal or treatment, or arranged with a
transporter for transport for disposal or treatment, of hazardous substances owned or possessed by such person, by
any other party or entity, at any facility or incineration vessel owned or operated by another party or entity and
containing such hazardous substances, and

(4) any person who accepts or accepted any hazardous substances for transport to disposal or treatment facilities,
incineration vessels or sites selected by such person, from which there is a release, or a threatened release which
causes the incurrence of response costs, of a hazardous substance.

%> Reply Br. for the US at 5, U.S. v. Atlantic Research Corp., 551 U.S. XX (2007).

% Atlantic Research Corp., 551 U.S. at 5.
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recognizing a Section 107 right to cost recovery would render Section 113(f) superfluous, in
violation of the principle that a statutory provision must not be interpreted in a way that will
nullify its effect.®” Atlantic Research countered with a different statutory construction argument.
It argued that other persons in subparagraph (B) is meant to distinguish persons other than those
delineated in subparagraph (A).*® Therefore, it argued that Section 107(a)(4)(B) provides a
cause of action to anyone except the United States, a State, or an Indian tribe (the persons listed
in subparagraph A).>®

The Court evalvuated the statute under the
as a WhBdeaudse subparagraphs (A) andla( B) are ¢
structures,” and bot h r e themost rnatoral waphtereathtbet i onal ¢
phrase any other personi n subparagraph (B) is by referring
subparagraph (A), which permits suit only by the United States,aSt at e, or a*h 1 ndi an
The Court rejected t he agyotheenecessargcostsélearlyar gu me nt
references the costs in subparagraph (A) and nothing in the text suggests intent to refer to
antecedents in two different statutory provisions.®> The Court expl ained that
stilted argument would “destroy the symmetry
subparagraph (B) internally confusing.®

The Court exposed the deceptive nnaotentr e of
parties, noting that even parties not responsible for contamination may fall within the broad

definitions of PRPs in Sections 107(a)(1)-( 4) and t hus fail to qualify

> Transc. of Oral Argument at 3, U.S. v. Atlantic Research Corp., 551 U.S. XX (2007).
zg Atlantic Research Corp., 551 U.S. at 5.

Id.
1d. (quotingKi ng v. St . \p02k.6.815,220 91N ospi t al
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construction of an eligible innocent party under 107(a)(4)(B).** Such an interpretation would

preclude nearly all PRPs from recovering cleanup costs under Section 107; rendering it a dead

letter.® This would violate the principle of statutory interpretation, which mandates interpreting

a statute in a way that preserves its useful value rather than render it a nullity. However, the

government countered that interpreting other persons as other PRPs would violate the
“fundamental rule against rPeThedjearnmantgrgusdithatt ut or y
“Beucsae t he word ,other®™ in the phrase ,o0ther n
forecloses the possibility that the governmental entities enumerated in Section 107(a)(1)-(4)(B)

could seek relief under Section (a)(1)-(4)(B), the only construction that gives meaning to the

word ,other”® in the phrase ,any other person”
PRPs listed earlier in Section 107(a)(1)-( 4% FAced with a choice bet wee

illogical interpretation, which would give independent meaning to a repeated term to avoid

“surplusage” at the cost of pmnmocentpdriiesngt a r e med
specifically designated in the statut,e, or At
whichwouldopen the remedy to a meaningful category

appropriate to tolerate a degree of surplusage rather than adopt a textually dubious construction
that threatens to rend®r the entire provision
Additionally, the government argued that allowing a Section 107 cost recovery would

have the poor policy effect of *byrllowingprimatei ng Se

*d.
®d. at 7.
zj Reply Br. for the US at 4, U.S. v. Atlantic Research Corp., 551 U.S. XX (2007).
Id.
%8 Atlantic Research Corp., 551 U.S. at 7.
¥42 U.S.C. §89613(f)(2)(2007) (CERCLA §113(f)(2)(2007))
States or a State in an administrative or judicially approved settlement shall not be liable for claims for contribution
regarding matters addressed in the settlement. Such settlement does not discharge any of the other potentially liable
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parties to evade Section 113"s incentive to e

entering settlement agreements with the government.” The Section 113 settlement bar is found

in Section 113(f)(2), which protects parties who have settled with the government from being

liable for contribution claims by other parties for the cleanup addressed by the settlement. The

government argued that a PRP could simultaneously recover under both Section 113(f) and

Section 107(a)(4)(B), and therefore gain the freedom to choose the more favorable Section

107(a)(4)(B) statute of limitations, therebyevadingSect i on 113 (f)*"s shorter

' imitation®"s incentive to resolve l|iability e

Section 107(a)(4)(B) in order to proceed under joint and several liability, which would frustrate

Section113andCERCL A s goals of allocating liability f
Atl antic Research responded to the governm

arguments. If the exclusive means of recovery is a Section 113(f) claim, and under Aviall that

claim is only available to a party sued under Section 106 or Section 107, then the United States

could theoretically avoid contribution suits against itself as a PRP by refraining from bringing

Section 106 or Section 107 actions pertaining to sites at which it is also a PRP. Atlantic

Research expressedthec oncer n t hat wunder t he gtedbtatesn ment “ s

could avoid its own responsibility by not bringing any enforcement action and by not settling. "
Additionally, they argued txpeditiousdebnépGfii A“ s go al

contaminated sites is better served by providing private parties with a way to recover their

voluntarily incurred cleanup costs.”

persons unless its terms so provide, but it reduces the potential liability of the others by the amount of the
settl ement.”

" Transc. of Oral Argument at 12, 21-22, U.S. v. Atlantic Research Corp., 551 U.S. XX (2007).

™ See Br. for Atlantic Research at 25, U.S. v. Atlantic Research Corp., 551 U.S. XX (2007).

2 1d. at 27-28.
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Having decided the issue through statutory analysis, the Court quickly rejected the
Go v er n me ndorcesns. prochkimicgyhat Sections 107(a) and 113(f) provide
“complement dfyryghtdi sbi patties i n "“hBbettibner ent
107 cost recovery right would not have the effect of creating overlap between the two statutes.
Section 113(f) provides a right of contribution after a Section 106 or Section 107(a) suit and
Section 107(a)(4)(B) provides cost recovery to a party for cleanup costs incurred regardless of
any establishment of liability to a third party. ® The Court again concluded that the distinct
nature of the remedies is such that a party will not ordinarily have a choice between proceeding
under either of the two causes of actions.” So, any incentive to file under Section 107(a)(4)(B),
inorderto proceedundera j oint and sever al l'iability analy
statute of limitations, would be nearly irrelevant since so few parties would be faced with that
option. Fi nal |y, the Court rejected thedosegkover nmen
recovery under Section 107(a) would eviscerate the Section 113(f)(2) settlement bar. Although
the statute does not explicitly apply the settlement bar to Section 107 claims, in most claims a
defendant could trigger equitable apportionment by bringing a Section 113(f) counterclaim.”

Settlement still provides the advantage of finally resolving liability as to the United States or a

"3 Atlantic Research Corp., 551 U.S. at 8.
™ 1d. at 9 (citing Consolidated Edison, 423 F.3d, at 99; see also E.I. Dupont de Nemours, 460 F.3d at 548).
®"The Court distinguished the two provisionsestatute§11

3(f)
aut horizes a PRP to seek contribution ,during or follo
Thus 8113(f) (1) permits suit before or after the estab
recovery of cleanup costs but does not create a right of contribution. A private party may recover under §107(a)
without any establishment of liability to a third party. Moreover, §107(a) permits a PRP to recover only costs it has
.,incurred” in cleant7ha) hla@B.xsite. 42 U.S.C. §960
’® Atlantic Research Corp., 551 U.S. at 10.

"d(stating, “We assume without deciding that 8107 (a) p

leaves open the issue of which type of liability will govern a 8107(a)(4)(B) claim. The Court goes on to argue that a
defendant PRP could “blunt any inequitable distributio

which would “necessitate the equit abl wingghpRRBthatfilebn ment o
the 8107(a) action. 42 U.S.C. 89613(f)(a) (.In resolvi
among | iable parties using such equi tldH0-14(2008.8t or s as t

Also Atlantic Research Corp., 551 U.S. XX, 10 n. 7.
"8 Atlantic Research Corp., 551 U.S. at 11.
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State.* Having dispatched both the government®“s st
the Court held that the plain terms of Section 107(a)(4)(B) allow a PRP to recover costs from
other PRPs and the statute provided Atlantic Research with a cause of action.®
ANALYSIS

The competing viewpoints in Atlantic Research reflect the inconsistencies and confusion
surrounding CERCLA cleanups. This confusion is a product of confounding and complicated
statutory construction.®' Despite the acknowledged obfuscating construction, the Supreme Court
reached its decision based solely on analysis of the statutory interpretation of Section 107. This
decision has the benefit of resolving the circuit split and overrules the most restrictive
interpretation of cost-recoupment rights, which followedt h e  C2004 statutorg
interpretation of Section 113(f) in Aviall. It is a correct decision because in deciding the issue
the Court faced a binary choice (either Section 107(a)(4)(B) provided a right of cost recovery or
it did not), and it chose the interpretation that was both statutorily mandated and restored a
minimal level of justice.®? The Supreme Court® Bterpretation of other person is textually

correct and accords with both CERCLA"s goals

" See Id. atn. 8.

d. at 11.

8n Unfortunately, 'CERCLA is not a paradigm of clarify or precision [due to] inartful drafting and numerous

ambiguities attributable to its precipitous passage.' E.l. DuPont De Nemours and Co. v. United States, 460 F.3d 515,

519 (3d Cir. 2006). See alsoAviall3 12 F3d 683 (“ Legislative history shoul
of statutory construction. Caution is even more necessary here, for CERCLA is notorious for vaguely drafted

provisions and an inconcl usi v eCarsonfarbor¥itlagecLoDwtUnagatl i ct or vy,
Corp.,270F.3d863,883-84 (9t h Ci r . 2 0 0 1 )ciannbr a gra@rhadaa will find comfiod intheh er a |
worl d of CERCLA. I't is not our task, howevhetesian t o cl ean

Water Co. v. Gov't of New Castle County, 851 F.2d 643, 648 (3d Cir. 1988). See also Exxon Corp. v. Hunt, 475 U.S.
355, 363, 106 S. Ct. 1103, 89 L. Ed. 2d 364 (1986); CadleRock Props. Joint Venture, L.P. v. Schilberg, 2005 U.S.
Dist. LEXIS 14701, No. 3:01CV896, 2005 WL 1683494, at 5 (D. Conn. July 19, 2005); Commander Oil Corp. v.
Barlo Equip. Corp., 215 F.3d 321, 326 (2d Cir. 2000); United States v. Mottolo, 605 F. Supp. 898, 902 (D.N.H.
1985); United States v. Bestfoods, 524 U.S. 51, 56 (1998); Commander Oil Corp. v. Barlo Equipment Corp., 215
F.3d 321, 327 (2d Cir. 2000); Uniroyal Chemical Co. v. Deltech Corp., 160 F.3d 238, 246 (5th Cir. 1998); Amoco
Oil Co. v. Borden, Inc., 889 F.2d 664, 667 (5th Cir. 1989).

8 The decision has the practical effect of restoring the pre-Aviall balance in which private parties may recover
cleanup costs even if they incur those costs voluntarily. Although they cannot recover through a §113(f) claim as
they did before Aviall, now private parties in this situation will qualify for a § 107(a)(4)(B) claim as long as the costs
they incur are necessary and in compliance with the national contingency plan.
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courts. Yet the opinion leaves many important questions unanswered, including what elements
are necessary to prove a Section 107 claim and the methods by which parties in other procedural
situations may recoup cleanup costs. Al t hough it rejected the gover
Court failed to take the opportunity, even in dicta, to affrmt hat At |l anti c Researc
argument that allowing PRPs to seek cost recovery from other PRPs, including the US
government, is an i mportant t ool Howeveraooehi eve C
may construe the opinion to support a broad right to Section 107 claims in order to effectuate
CERCLA"s goal s.

The Court®“s interpret at Theinterpsetationsetfertasd on t he
by Atlantic Research in which any other person in Section 107(a)(4)(B) refers to people other
than those enumerated in Section 107(a)(4)(A) is the logical interpretation. As the Court pointed
out, if Congress meant non-PRPs as the Government argued, it would have clearly referenced
another subsection or referenced it explicitly. Additionally, if Section 107(a)(4)(B) only applied
to innocent parties, then it would be rendered a virtual nullity, since very few parties fall into the
gover nment " sinndcentspartips) defined a non-PRPs.

Atlantic Research did just what the government should encourage. | t assisted th
St ates by hel pi ng;themp“deercnoigznei ziitnsg d ehfee ndseelse’t er i o
consequences,” Atlantic “remedi®*iBemdeoicetfe envir

CERCLA"s goal s i s tpartieeshae thercest oftclbaaup inafaérs ponsi bl e

distribution®* Congress specifically waived the United

& Atlantic Research Corp., 459 F.3d at 837.

¥« However, the underlying purpose of CERCLA was and ha
cleanup of contaminated sites, to reduce litigation and transaction costs, and to encourage private parties to conduct
the cleanups.” Ri c h a Mhare abd Back Againt Tk, Progeegsiort ahdiRegressionof Bi s h o p

Contribution Actions Under CERCLA, 18 TuL. ENvTL. L.J. 323, 326 n12.
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Section 120 of CERCLA.® This evinced C 0 n g rineergt that the United States should shoulder
its share of the burden.®

Yet the interpretation advanced by the Government sheltered the United States from
liability. The problem arose because in most situations CERCLA liability is a triangle in which
the EPA is the enforcing administrative agency overseeing contribution claims between two
different PRPs. In situations in which the US is also a PRP, the Government has to occupy the
dual role of enforcer and regulated party.®” The Government had the incentive to try and enforce
CERCLA cleanup actions only in situations in which it, itself, was not a PRP. This outcome
runs contrary to CERCLA"s goals and Congress"
liabilitiess. Such a ruling would have been “contrary t
in an absurd an[d] unjust outcome.”®® | t woul d have been a “bizarre
would eviscerate CERCLA whenever the gover nme
c ont ami®h AfteriAdall, patties were uncertain whether they could seek cost recovery
under Section 107; so, they had an incentive to delay cleanups until the overburdened EPA chose

to sue them. Such a result directly conflicts with the two essential purposes of CERCLA, to

encourage voluntary early cleanup and to place the cost of cleanup on the parties who are

8 « Although "the United States, as a sovereign, is immune from suit," §120 of CERCLA contains a sovereign
immunity waiver, subjecting the federal government and its agencies to removal and remedial actions under the
statute. A second provision in the sovereign immunity waiver goes even further and subjects the United States to
state liability under CERCLA. §120(a)(4) provides that if the federal government cleans up contaminated property
pursuant to CERCLA, the federal government must use the clean-up standards of the state in which the clean-up
occurs, thereby subjecting the United States to state law under the statute. CERCLA's sovereign immunity waiver is
crucial to the broad remedial purpose underlying the statute. The sovereign immunity waiver assures other CERCLA
defendants that the United States is liable for its share of theclean-up cost s t hroughout the r em
Sophia Strong, Note: Aviall Services v. Cooper Industries: Implications for the United States' Liability Under
CERCLA, The "Superfund Law", 56 Hastings L.J. 193, 204-205 (2004).

8 Atlantic Research Corp., 459 F.3d at 837.

8 1d. (referencing Sophia Strong, Note, Avi al | Services v. Cooper Industries:
Liability Under -fQERIC B6AasONGhHLE). 198,398-9¢2004)).

% 1d.

4.
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responsible for the contamination. Voluntary cleanups are more cost-effective and remove the
waste faster than government cleanups, making them an option that should be encouraged.”
While the case was rightly decided and correctly applied the principles of statutory
interpretation, restores a floor level of justice. | nst ead of affirming Atl ant
argument (that quick efficient cleanups accomplished by private parties serve CERCLA and are
good public policy),™ the Court merely relied on statutory construction to restore the rights it
took away through the statutory construction of its Aviall decision. Rather than provide firm
guidance to lower courts, the Supreme Court left many questions unanswered. Although it
clearly delineated the Section 107 right to recover costs incurred by a party conducting a cleanup
and the Section 113 right to contribution for reimbursement costs pursuant to a Section 106 or
107 action, the Court chose not to address the methods by which parties in other procedural
situations might recoup cleanup costs. The court did not clarify: (1) how to treat recovery
actions by parties who do not qualify for a Section 113 action and yet are acting to reimburse
costs; (2) necessary elements of a Section 107 claim; and (3) the status of joint and several
liability applied to a Section 107 <cl ai-m. “ L
|l i ke power t o S4uTheCeumeouldheveiguided the lowet caurts”
consideration of the unresolved issues by making a comment in dicta in support of private party
cleanups. Instead, lower courts will have to make these determinations.
For example, Atlantic Research did not decide what would happen when a PRP incurs

response costs performing under a consent decree issued by the EPA that requires reimbursement

% Jeannette Paull, Neither Innocent Nor Proven Guilty: The Aviall Services v. Cooper Industries Dilemma, 13 BUFF.

ENvT'L. L.J. 31 (2005).

° The Supreme Court could have used the chance to affirm its support of attempts by any public partytop ut “t h e
public“s right to a clean and safe enviSemtlatitent ahead o
Research Corp., 459 F.3d at 837.

% Kristin Carden, South Florida Water Management District v. Miccosukee Tribe of Indians, 28 H. ENVTL. L. REv.

549, 557 (2004).

-39 -



of oversight costs. The court employs some language that suggests the determinative factor may
be whether the party is attempting to reimburse costs paid by other parties, which would create a
Section 113 claim, or whether it has incurred costs of its own, which would create a Section 107
claim.®® Applying this test, the PRP could recover under Section 107(a) for the costs that it has
incurred while complying with the consent decree but will not be able to recover the oversight it
must reimburse to the EPA because it is an action for reimbursement and not for recovery of its
own incurred costs. Yet a contribution action for oversight costs made pursuant to a consent
decreedoesnotf it i nto a Section 113(f) claim since i
or judicially aPpspAvialhe ahly @sts creatingeamghtrid contribution for
purposes of a Section 113(f) claim include a Section 106 or 107 action or settlement with the
government and have not traditionally included compliance with consent decrees.

Other instances that present similar difficulties include: (1)how to categorize mixed costs
incurred while complying with a unilateral administrative order made under Section 106 or under
aResource Conservat RCRA’ parmidrequRiegearecteve agtionardt  ( “
oversight costs due to the EPA,; or (2) when a PRP cleans up a site pursuant to a signed
agreement under a state voluntary program, which also requires that the PRP reimburse the state
for its oversight costs. Again, a problem arises applying the distinction that a Section 107(a)
claim is available for incurred cleanup costs and a Section 113(f) claim is available for
reimbursed costs made pursuant to a Section 106 or 107 action. Although it can be argued that
any first-instance incurred costs are recoverable under a Section 107(a) action as long as they are

necessary and in compliance with the National Contingency Plan (and therefore costs incurred in

% See U.S. v. Atlantic Research Corp., 551 U.S.at9( st ati ng “Hence a PRP that pays nm
agreement or a court judgment may pursue §113(f) contribution. But by reimbursing response costs paid by other
partie s, t he PRP has not incurred its own costs of respon
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compliancewithauni | at er al ad WAQY i|)RCRA parmit, or wluntary satee r  ( “
program), the oversight costs would not be covered by Section 107(a) under this distinction since
they are reimbursement costs. Yet they do not qualify to create a Section 113 claim since they
are not made pursuant to a Section 106 or Section 107 action.
Another situation creating mixed claims exists when PRPs who have all received general
notice letters from the EPA form a PRP group and allocate different methods of payment among
themselves (some of which will technically be reimbursement claims). Also left unresolved is
the outcome when a PRP is sued by the EPA (satisfying the requirements of a prior 107 action to
create a Section 113 claim), but then the PRP impleads other PRPs and asserts claims for other
costs the PRP itself incurred, including oversight costs the PRP has reimbursed to the EPA with
respect to that other work.
The Supreme Court recognized the inapplicability of its narrow holding to address a
situation in which a PRP may sustain expenses pursuant to a consent decree following a suit
under Section 106 or Section 107(a). “ 1 n such a case, the PRP does
but does not reimburse the costs of another party. We do not decide whether these compelled
costs of response are recoverabl & The€Caler Sect i
chose not to resolve the issue “[f]or our pur
voluntarily are recoverable only by way of Section 107(a)(4)(B), and costs of reimbursement to
another person pursuant to a legal judgment or settlement are recoverable only under Section

113(f). Thus, at a minimum, neither remedy swallows the other, contrary to the Governme nt “ s

a r g u nieRerhaps this is a situation in which the courts might explore the possibility that

% Atlantic Research Corp., 551 U.S. at 10, n.6 (2007).
% 1d. at 10, n.6 (2007).
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Section 107(a) contains an additional implied right of contribution for PRPs who are not eligible
for relief under Section 113(f).%
Leaving these issues open retains the advantage of allowing the lower courts to debate
them in test cases but sacrifices the benefit of judicial economy. Although Atlantic Research
affirms the right of parties who have incurred cleanup costs to seek cost recovery under Section
107, it leaves many issues undecided. Whenever parties are uncertain about their recovery
rights, they will be reluctant to undertake cleanups. Post-Atlantic Research, the courts will be
busy working out answers to these questions for many years. The courts should look to the
broadly worded language and the unanimous decision in order to affirm a broad right to cost-
recovery claims under Section 107 in accordan

expeditious cleanups.

®*The Supreme Court specifical |l y§lof(@tetpresdylpamitiPRRE® ment on t
seek out cost recovery, we need not adddatlé s&2007he altern
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