
43 

 

 

THE NEXT GENERATION OF INTERNATIONAL ORGANIZATIONS: LESSONS FROM THE ARCTIC 

COUNCIL IN ADDRESSING REGIONAL CLIMATE CHANGE 

 

John W. Cleveland Jr.
À
 

 

 

 

 

Introduction  

 

Since the end of the Cold War Era, environmental concerns have increasingly played a 

larger role in the Arctic region. In the latter half of the 20
th
 century, a higher degree of political 

and economic cooperation among the Arctic states, i.e. Canada, Denmark, Finland, Iceland, 

Norway, Sweden, Russia, and the United States, yielded incentives for participating countries to 

become more deeply involved in the Arctic region than in the past.  With fewer military and 

political tensions having recently occurred between these states, resource excavation, mineral 

mining, weapons testing, and trade have all played (and continue to command) a larger role in 

what was once an isolated region of the world. Each of these activities carries its own respective 

environmental concerns; at the same time, many environmental problems in the Arctic reflect, 

seemingly, incomparable characteristics of removed, and often unconcerned, causation.  Unlike 

environmental concerns in other parts of the world, several problems in the Arctic stem from 

human activities outside of the region.  For instance, the thawing of permafrost and the 

disappearance of the permanent ice pack can be traced to carbon emissions released in other 

parts of the world.  The effects of such environmental ills not only impact the flora, fauna, and 

marine environments of the Arctic, but also communities indigenous to the Arctic such as those 

of the Aleut, Gwich'in, and Inuit peoples.  

                                                
À J.D. Candidate, University of Vermont, 2008. 



44 

 

In response to the growing sustainability and environmental concerns in the region, the 

Arctic states agreed to initiate a process that would address Arctic-wide environmental concerns.  

This joint initiative resulted in the formation of the Arctic Environmental Protection Strategy 

(ñAEPSò).  In 1991, the AEPS was approved was along with the Declaration on the Protection of 

the Arctic Environment.  The AEPS focused on the protection of Arctic ecosystems, provided for 

closer monitoring of pollutants, and developed programs to protect Arctic flora, fauna, and 

marine environments.  

Prior to this time, agreements made between the Arctic states generally led to the 

formation of what were considered to be more traditional international regimes ī to the extent 

that international regimes can be generalized ī but, in 1996, the Arctic states established an 

international organization called the Arctic Council.  The Arctic Council was created to provide 

better organization and implementation of the AEPS programs, a stronger focus on sustainability, 

and a more equal participatory basis for indigenous peoplesô groups.  To these ends, the Arctic 

Council marked an extraordinary divergence from the ñtypicalò organizational regime.  

Established as a ñhigh-level forumò between member states, permanent participants, and 

observers, the Arctic Council embodied a unique operational design that has remained effective 

for over a decade. 

The break in functional structure from customary organizational manifestations of multi-

lateral agreements, which the Arctic Council represents, is the focus of this paper.  The 

importance of the Arctic Councilôs formation lies within, and is accentuated precisely through its 

effectiveness.  The formation of the Arctic Council exemplified a unique growth among 

international organizations, that is dissimilar than the traditional organizational form, through its 

membership, decision-making processes, and implementation strategies.  Because the Council 
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can still be considered an intergovernmental organization (IGO), it will invariably play a role in 

the evolution of other international organizations.  Attention should therefore be given to the 

unique characteristics that the Council embodies in order to supplement this area of treaty-

making and law.  

In the context of increasing environmental change, when global concerns are becoming 

more regional and less defined by state boundaries, what advantages or successes can be gained 

by  scrutinizing the endeavors of the Arctic Council?  Furthermore, what does the Arctic Council 

reveal about a more informal organizational structure?  What lessons about international 

cooperation in dealing with environmental change has the Arctic Council unveiled?  How have 

other regional international organizations evolved, and how can the successes of the Arctic 

Council provide insight into the shortcomings of these organizations? 

First, a summary of the history and formation of the Arctic Council provides the 

backdrop to an analysis of the structure and the institutional innovations that the Council 

embodies.  Then, it provides that the advantages that such a structure elicits in the Arctic region 

can be used as a point of comparison for other less formal international organizations, which are 

also the product of multi-lateral environmental agreements. 

 

I.  History and Formation of the Arctic Council 

 

 

International law, as it has developed in the Arctic, evinces international agreements with 

seemingly inimitable characteristics.  The historically remote nature of the Arctic region has 

commanded a more careful approach in forming cooperative efforts among interested countries. 
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ñ[A] distinctive óArctic international lawô has begun now to emerge.ò
1
  Because of the regionôs 

highly dispersed population, the fragility of its ecosystems, and classic inaccessibility, 

multilateral agreements between the Arctic states have developed with more consideration for 

sustainable development and environmental protection. 

Prior to the waging of the Cold War, international cooperation in the Arctic was meager 

and infrequent. At a 1911 convention, the United States, Great Britain, Russia, and Japan signed 

and ratified a treaty for the preservation and protection of fur seals.
2
  The seal preservation treaty 

reflected initial efforts to preserve wildlife in the Arctic.  In 1920, post World War II, Norway, 

the United States, Denmark, France, Italy, Japan, the Netherlands, Great Britain, Ireland, and 

Sweden entered into an agreement known as the Svalbard Treaty.
3
  In essence, The Svalbard 

Treaty outlined the Norwegian sovereignty of Svalbard and of its neighboring islands.  The 

treaty, perhaps, marked the birth of modern political collaboration in the Arctic, as it provided 

for international peace and armistice in the region.  During the mid-20
th
 century, multilateral 

agreements were stunted by military tensions as the region, for the most part, was treated as a 

strategic territory for long-range weapons.
4

  Aside from the few agreements previously 

mentioned, political cooperation was silent until 1973 when, surprisingly, in the midst of the 

Cold War, the United States, Russia (the Soviet Union at the time), Canada, Denmark, and 

Norway signed and ratified an agreement for the protection of polar bears.
5
  This treaty in 

                                                
1 Donald R. Rothwell, The Polar Regions and the Development of International Law 155 (Cambridge University 

Press: New York 1996). 
2 Edwin Ginn Library, Multilaterals Project, Seal Treaty, Convention Between the United States, Great Britain, 

Russia and Japan for the Preservation and Protection of Fur Seals, http://fletcher.tufts.edu/multi/sealtreaty.html. 
3 Treaty between Norway, The United States of America, Denmark, France, Italy, Japan, the Netherlands, Great 

Britain and Ireland and the British Overseas Dominions and Sweden Concerning Spitsbergen Signed in Paris 9th 
February 1920, http://www.lovdata.no/traktater/texte/tre-19200209-001.html. 
4 Oran R. Young, The Arctic Council: Marking a New Era in International Relations 6 (The Twentieth Century 

Fund; New York 1996). 
5 International Polar Bear Agreement, Agreement on the Conservation of Polar Bears, 

http://pbsg.npolar.no/ConvAgree/agreement.htm. 
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concert with the fur seal treaty of 1911 was significant because pattern of environmental 

protection had begun to emerge had begun to emerge.  

In 1987, the international communityôs perspective of the Arctic shifted once again.  This 

time, instead of using the Arctic as a means of furthering its military strategy, the international 

community saw the need to provide peace and protection in the region.  For example, in his 

ñMurmansk Initiativeò speech, Mikhail Gorbachev applauded Scandinavian leaders for their 

disarmament efforts in the Arctic, criticized the build-up of military forces by NATO countries, 

and pled for the ñNorth of the globe, the Arctic,ò to ñbecome a zone of peace.ò  Gorbachev 

expressed concern regarding radioactivity in the Arctic, and even proposed a conference of the 

polar states in order to coordinate an international scientific council.
6
  Gorbachevôs speech, 

together with the conclusion of the Cold War, allowed the states, which had previously been 

uninterested in or inhibited from making international agreements to enter into such agreements 

for the protection of the Arctic with greater ease. 

 In 1991, the eight Arctic states adopted the Arctic Environmental Protection Strategy 

(ñAEPSò) and what became the roots of the Arctic Council.  The creation of the AEPS was a 

major step toward the protection of the Arctic environment, and identified five objectives: 

i. To protect the Arctic ecosystem including humans; 

ii.  To provide for the protection, enhancement, and restoration of 

environmental quality and the sustainable utilization of natural resources, 

including their use by local populations and indigenous peoples in the 

Arctic; 

iii.  To recognize and, to the extent possible, seek to accommodate the 

traditional and cultural needs, values and practices of the indigenous 

peoples as determined by themselves, related to the protection of the 

Arctic environment; 

iv. To regularly review the state of the Arctic environment; 

                                                
6 Dan Hayward: Gorbachev's Murmansk Initiative: New Prospects for Arms Control in the Arctic?, 

http://www.carc.org/pubs/v16no4/4.htm; Douglas Clark, Gorbachev's Arm Control Proposals for the Arctic, 

http://files.osa.ceu.hu/holdings/300/8/3/text/101-4-78.shtml; Donald R. Rothwell, The Polar Regions and the 

Development of International Law 229 (Cambridge University Press: New York 1996). 
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v. To identify, reduce, and, as a final goal, eliminate pollution.
7
 

 

As evidenced by the Declaration on the Protection of the Arctic Environment,
8
 and by its 

consequent functionality, the primary focus of the AEPS is environmental protection of Arctic 

ecosystems.  Though the AEPS is not legally binding, it expects members to make certain 

commitments related to its objectives, and aims to accomplish these through four programs: the 

Arctic Monitoring and Assessment Program (AMAP), the Protection of the Arctic Marine 

Environment (PAME), the Emergency Prevention, Preparedness, and Response (EPPR), and the 

Conservation of Arctic Flora and Fauna (CAFF).
9
  These working groups have proven to be 

effective in the area of scientific data collection and in addressing the control of pollutants such 

as oil, heavy metals, radioactivity, POPs, and acidification.
10

  

Also in 1991, the Arctic Aboriginal Leadersô Summit (ñAALSò) was formed as an 

alliance of indigenous peoples to protect the interests of Arctic inhabitants.
11

  This group 

provided better unity and comprehensibility for the needs and objectives of Arctic peoples such 

as the Inuit and Saami.  The role of non-state actors was of growing importance for the AEPS too. 

Although all of the formal members of the AEPS were (and still are) states, the founding 

documents specifically mentioned the concerns of indigenous peoples.  When faced with the 

problem of accommodating non-state actors, however, the member states of the AEPS restricted 

membership to include countries only.
12

  So, indigenous peoples were rallying to protect their 

interests but were unable to meaningfully integrate their efforts with the AEPS. 

                                                
7 Arctic Environmental Protection Strategy, 2 Yb. Intôl Env. L. 585 (1991). 
8 Declaration on the Protection of the Arctic Environment, 2 Yb. Intôl Env. L. 581 (1991). 
9 Arctic Environmental Protection Strategy, 2 Yb. Intôl Env. L. 585, 616-26 (1991). 
10 Popular (non-scientific) Reports, Arctic Pollution Issues: A State of the Arctic Environment Report (1997), 
http://www.amap.no/Assessment/GeneralPublic.htm; see also Philippe Sands, Principles of International 

Environmental Law, The Polar Regions: The Arctic. (2d ed., Cambridge University Press: New York 2003). 
11 Arctic Athabaskan Council, Artic Leaders Summit 2005, 

http://www.arcticathabaskancouncil.com/events/arcticLeadersSummit2005/history.html. 
12 Oran R. Young, Creating Regimes 37 (Cornell University Press: New York, 1998). 
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As several groups were addressing the various issues of the Arctic, the Canadian 

government insisted that the apparent ñmosaicò of Arctic programs needed more coherency and 

better organization.
13

  In 1995, Canadaôs insistence materialized into suggestions for a new 

international organization, which would not only embrace the AEPS programs, but would also 

allow for the membership of indigenous peoples and address the more expansive issue of 

sustainable development.
14

 

The eight Arctic states subsequently signed the Declaration on the Establishment of the 

Arctic Council in 1996, thereby creating the Arctic Council.
15

  The council was established as a 

ñhigh-level forumò to: 

a. provide a means for promoting cooperation, coordination and interaction 

among the Arctic States, with the involvement of the Arctic indigenous 

communities and other Arctic inhabitants on common arctic issues, in 

particular issues of sustainable development and environmental protection 

in the Arctic.  

b. oversee and coordinate the programs established under the AEPS on the 

Arctic Monitoring and Assessment Program (AMAP); Conservation of 

Arctic Flora and Fauna (CAFF); Protection of the Arctic Marine 

Environment (PAME); and Emergency Preparedness and Response 

(EPPR).  

c. adopt terms of reference for, oversee, and coordinate a sustainable 

development program.  

d. disseminate information, encourage education, and promote interest in 

Arctic-related issues.
16

 

 

With this declaration, the council was formed and primarily served two main functions: 

environmental protection and sustainable development, which were congruous with regional and 

indigenous concerns, respectively.  Because sustainable development is one of the central 

                                                
13 Young, supra n. 4 at 9. 
14 Arctic Council, Establishment of the Artic Council, http://www.state.gov/g/oes/ocns/arc/ac/. 
15 Philippe Sands, Principles of International Environmental Law, The Polar Regions: The Arctic, (2d ed., 

Cambridge University Press: New York 2003). 
16 Declaration on the Establishment of the Arctic Council, Founding Documents,  http://www.arctic-council.org. 
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focuses of the organization, and yet is such a broad term,
*
 the council developed specific ñterms 

of referenceò and an implementation strategy at later meetings.
17

  Thus, the founding of the 

council was a compilation of efforts and addressed the various outstanding issues in the Arctic.  

Military exploitation during the Cold War, as well as the surmounting needs of local indigenous 

peoples, shadowed the growing pollution concerns that the AEPS programs have since been 

designed to abate.  The emergence of the Arctic Council represented an effort to confront 

environmental issues with a unified indigenous body represented alongside states. 

 

a. Organizational Structure of the Arctic Council 

 

 

The Arctic Council was formed upon the signing of the Declaration on the Establishment 

of the Arctic Council.  The Council was established as a ñhigh-level forumò with unique 

membership and implementation schemes.  The design elements of this organization are familiar 

to more traditional international regimes; however, as an international organization, the Arctic 

Councilôs novel flexibility and responsiveness is exceptionally practical and effective. 

By its Declaration, the Arctic Council limits its membership to the eight Arctic states: 

Canada, Denmark (Greenland & Faroe Islands), Finland, Iceland, Norway, Russian Federation, 

Sweden, and the United States.  Each of these states exercises sovereignty within the Arctic 

Circle,
18

 and has voting rights at all meetings.  The Declaration also includes a provision that 

grants observer status to non-Arctic states, as well as to IGOs and non-governmental 

organizations (NGOs) that might specialize in Arctic affairs.  These non-Arctic members are 

invited to attend all meetings; however, membership does not afford them voting rights or 

                                                
* Here, the most basic meaning refers to economic sustainability and environmental protection concurrentlyī the 

ambiguity of the phrase ñsustainable developmentò will be addressed later in this paper. 
17 The First Ministerial Meeting Canada, 1998, Ministerial Meetings, http://www.arctic-council.org. 
18 Sands, supra n. 15. 
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significant influence in decision-making.  Additionally, observer states lose their limited 

memberships if their programs are at odds with those of the Arctic Council.
19

 

In addition, the Declaration provides for "permanent participantò membership.  The Inuit 

Circumpolar Conference, the Saami Council, and the Russian Association of Indigenous Peoples 

of the North were originally recognized as permanent participants in the document.  As further 

provided, this class of membership ñis open to other Arctic organizations of indigenous peoples 

with majority Arctic indigenous constituency, representing: (i) a single indigenous people 

resident in more than one arctic State; or (ii) more than one Arctic indigenous people resident in 

a single Arctic State.ò
20

  This provision gives future organizations, which represent peoples of 

the Arctic, the opportunity to join the Arctic Council. In fact, the Aleut International Association, 

the Arctic Athabaskan Council, and the Gwich'in Council International have since joined as 

permanent participants, raising the number of permanent participants to six.  Although these 

members have no voting rights in the organization, the indigenous peoplesô participation helps 

inform ministerial meetings, and their influence is significant to the implementation of the 

organizationôs objectives.
21  

Administratively, the Arctic Council is headed by a Chairman and a 

Secretariat. Both the Chairman and the members of the Secretariat serve two-year terms.  The 

Chairmanôs role (at least as exercised so far) is to organize meetings, host the Secretariat, and to 

outline themes and objectives for the term.
22

 

Decisions of the highest level are made at biennial ministerial meetings.  Each member 

country is represented by a minister, and essentially, the ministerial meetings are designed to 

produce functional plans, which are then implemented by Senior Arctic Officials (SAOs).  The 

                                                
19 Id. 
20 Declaration on the Establishment of the Arctic Council, Founding Documents, http://www.arctic-council.org. 
21 Arctic Council ï Arctic Peoples ï Indigenous Peoples at the Arctic Council, http://www.arcticpeoples.org/arctic-

council. 
22 Arctic Council, supra n. 14; Sands, supra n. 15. 
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group of SAOs is comprised of representatives from each member country and meets at least 

twice a year. SAOs coordinate the efforts of the Arctic Council by overseeing the work of its 

subsidiary bodies (i.e. the four AEPS working groups), and work very closely with the 

permanent participants. Permanent participants also have considerable influence at ministerial 

meetings, and in this fashion, their influence is given effect.
23

 Coordination of these oversight 

functions is outlined in the Arctic Councilôs Rules of Procedure.  The Rules, which are not 

legally binding, outline how meetings should be run and how decisions are to be made.
24

 For a 

structural diagram of the Arctic Council, see Figure 1 below. 

 

 

 

                                                
23 Arctic Council, supra n. 14. 
24 Rules of Procedure, Founding Documents, http://www.arctic-council.org. 
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*Two workings groups, the Arctic Contaminants Action Program (ñACAPò) and the Sustainable Development 

Working Group (ñSDWGò) are not represented in the diagram, but are delegated implementation duties in addition 

to the four AEPS groups. 
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Through its structure, the Arctic Council provides distinctive equality for state and non-

state members.  The need for indigenous representation largely defines the roots of the 

organization, and allowing permanent participants to be heard at ministerial meetings and work 

closely with SAOs gives indigenous Arctic communities the opportunity to inform, and make use 

of an international institution.  It is, perhaps, this compromise between the subjective concerns of 

indigenous groups and the objective goals of member states that makes the scheme so effective.  

Such an arrangement is not found in more ñtraditionalò international organizations.  Therefore, a 

closer look at the institutional innovations of the Arctic Council is essential to identify its 

advantages. 

b. Institutional Innovations  

 

 

The Arctic Council embodies novel characteristics in both structure and function.  The 

organization is the product of an arrangement of existing programsī an amalgamation of 

independent groups with an overall decision-making body of member states.  Yet, it is a self-

proclaimed ñhigh-level forum,ò which indicates there is a gathering and sharing of ideas rather 

than just a formalized legislative body.  This sharing of ideas theme is present throughout the 

entire organization, and while it represents a break from the ñtraditionalò IGO, it also provides 

valuable lessons for multi-lateral environmental regime formation.
25

 

First, the Council renders decisions at ministerial meetings by consensus and 

correspondingly these decisions are not contingent upon the approval of all members.  

Ministerial meetings, thus, tend to be results-oriented, and are generally expected to conclude 

                                                
25 For a study of international organizations generally, See: Jan Klabbers, An Introduction to International 

Institutional Law, (Cambridge University Press: New York, 2002); C.F. Amerasinghe, Principles of the Institutional 

Law of International Organizations, (Cambridge University Press: New York, 1996). 
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with definite programs or statements in place.
26

  The fact that consensus is required affords 

members a certain level of flexibility, and at the same time demands ingenuity, when offering or 

contributing to acceptable decisions: 

A body that requires consensus will, by definition, only make announcements in 

its name that are acceptable to each state, assuring that no state will be out-voted 

or embarrassed. Cooperation through informal organizations can simplify 

governmental efforts to comply with domestic laws, such as those related to 

participation in international organizations, and there may be no need to go 

through the sometimes lengthy process of seeking new legislation in order to fund 

the organization, as could be required with respect to assessed contributions to an 

international organization.
27

 

 

Because the participation, funding, and implementation of ministerial decisions are not 

compulsory, each member state decides its own level of involvement.  By reflexive extension, 

there is no requirement that individual member-states pursue their national interests through the 

Arctic Council.
28

  Thus, no threat to state sovereignty exists by participating in the Council.   

Since actions are taken solely through consensus, the member states can rest assured that 

the Council will not impose contentious policies or require participation (and thus funding) in 

low-priority programs.  Therefore, there is no need for a dispute resolution process, and likewise 

the Council is not required to possess an independent legal personality.  The participation of 

member states is elective, and so it is irrelevant whether the organization has the capacity to 

bring a claim against a defendant state, and vice-versa.  The need for an objective legal 

personality is mooted by the option of any member to withhold funding and participation.
29

 

                                                
26 Arctic Council, supra n. 14. 
27 Id. 
28 Id. 
29 See C.F. Amerasinghe, Principles of the Institutional Law of International Organizations 86 (Cambridge 

University Press: New York, 1996). 
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Naturally, the Council only promulgates ñsoft lawò resolutions.
30

  The term ñsoft lawò 

aptly makes clear the non-binding quality of the Councilôs decisions and, by appendix, the lack 

of necessity for a judicial settlement structure.  Though ministerial decisions are not legally 

binding on member states, this should not be viewed as a shortcoming of the Council: 

ñ[I]nternational actors choose softer forms of legalized governance when those forms offer 

superior institutional solutions.ò
31

  Environmental change and sustainability are relatively recent 

concerns in the Arctic, and so decisions by the Council must be flexible and quick in response to 

their unpredictability.  Indeed, despite criticisms of the ñsoft lawò approach in international 

Arctic law,
32

 it offers many advantages over a ñhard lawò approach.  Hard law, as it is generally 

defined, refers to ñlegally binding obligations that are precise and that delegate authority for 

interpreting and implementing the law.ò
33

  Binding resolutions are certainly characteristic of 

traditional international organizations, for which there are usually dispute settlement systems 

such as ñnon-judicial,ò ñquasi-judicial,ò or ñjudicialò bodies.
34

  Proponents of hard law hold that 

ñboth the governments of member states and other actors operating under their jurisdiction are 

                                                
30 Young, supra n. 4, at 16. 
31 Kenneth Abbott and Duncan Snidal, Hard and Soft Law in International Governance 421-56 (Vol. 54, No. 3, 

International Organization,Summer, 2000). 
32 In her article, Melissa Verhaag argues that the existing system in the Arctic is inadequate: 

 
[E]nvironmental problems in the Arctic region are addressed through non-

binding regional agreements . . . Although the regional approach is a step in the right 

direction, it is not a binding step. Nations that are parties to the AEPS and the Arctic 

Council have merely decided to cooperate with one another to protect the Arctic. Thus, 

the existing regional agreements are ñsoft lawò and do not require a solid legal 

commitment from any party. The first plausible step to reaching a solution to the 

environmental problems of the Arctic region is to negotiate and draft a binding ñhard 

lawò regional treaty for the eight nations in the Arctic. 

 

It is Not Too Late: The Need for a Comprehensive International Treaty to Protect the Arctic Environment, 15 Geo. 

Intôl Envtl. L. Rev. 555 (2003). Verhaagôs argument seems to presuppose the inadequacy of the AEPS and Arctic 

Council in dealing with Arctic concerns. These assumptions are largely unsupported, and focus on issues that have 
yet to be addressed, rather than examining the success of working resolutions. 
33 Kenneth Abbott and Duncan Snidal, supra n.31 at 421-56. 
34 Cesare P.R. Romano, The Peaceful Settlement of International Environmental Disputes: A Pragmatic Approach, 

(Kluwer Law International: Boston, 2000); Jose E. Alvarez, International Organizations as Law-makers, 

Institutionalized Dispute Settlement, (Oxford University Press: New York, 2005). 
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more likely to comply with the provisions of hard-law in contrast to soft-law agreements.ò
35

  As 

an organization that has no need for a dispute resolution process can only be forward-looking in 

addressing the recent and unique concerns of the Arctic, the Council has abandoned the 

formalistic approach in favor of the progressive advantages that the soft law approach offers.  

One such advantage is ñ[b]ecause they know that the results will not be legally binding, parties 

are often prepared to accept more far-reaching commitments in the form of soft-law agreements 

than they would be prepared to accept as hard law.ò
36

  That is, through soft law agreements, the 

members of the Arctic Council can set higher goals in their resolutions.  Threats of 

noncompliance coupled with the costs of legal action could likely prove to be a hindrance to the 

practical work of the Council, and the participation in and funding of a program may well prove 

to be the same, whether it is demanded or volunteered.  Another advantage of soft law is that, 

when state autonomy is not a concern (as in this case), ñit offers more effective ways to deal with 

uncertainty, especially when it initiates processes that allow actors to learn about the impact of 

agreements over time.ò
37

  This benefit is readily apparent to the Arctic Council because 

measurable change in the environment and sustainability of a region is gradual, and the effects of 

the Councilôs decisions may not be immediately ascertainable.  As Oran Young pointed out, soft 

law can be easily adjusted to changing circumstances because there is no formal requirement for 

ratification: ñ[w]here circumstances are changing rapidly in ways expected to have major 

consequences for institutional arrangements . . . the flexibility of soft-law arrangements is a 

significant attraction.ò
38

 Another advantage of the soft law approach is that it ñfacilitates 

compromise, and thus mutually beneficial cooperation, between actors with different interests 

                                                
35 Young, supra n. 4, at 15. 
36 Id. at 16. 
37 Kenneth Abbott and Duncan Snidal, supra n.31 at 421-56. 
38 Young, supra n. 4, at 16. 
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and values, different time horizons and discount rates, and different degrees of power.ò
39

  This 

facilitated compromise works well with the indigenous groups, which differ in interests, values, 

timeframes, and powers. It therefore seems that the Councilôs use of soft law decisions is not 

only necessary, but may provide significant advantages for the Councilôs operation. 

The arrangement, whereby the Arctic Council allows indigenous peoples to participate in 

decision-making and implementation, is perhaps its most notable innovation.  The Council is the 

first international forum to give indigenous peoplesô organizations such a status,
40

 and is the 

actualization of what can be termed a ñbottom-upò approach.
*
  Such an approach provides that 

solutions to specific problems are directly informed and defined by local groups, rather than 

ñlegislatedò from a more objective and centralized authority.
41

  Like member states, the 

permanent participants have the right to present proposals for cooperative activities.
42

  Through 

such a system, the influence of indigenous peoplesô organizations is intuitively seen in almost 

every program created by the Arctic Council.  For instance, the Arctic Contaminants Action 

Program (ñACAPò), which is a working group of the Council, was given working group status at 

the Arctic Council Ministerial Meeting in Salekhard, Russia on October, 2006.  ACAPôs goal is 

to reduce the emissions of pollutants in the Arctic in order to reduce pollution risks.
43

  To 

accomplish this goal, the Arctic Council provided that ñ[l]ocal participation, transparency and 

involvement in the design and implementation of activities are key factors for public and 

political acceptance.  Involvement of local and indigenous communities is essential to 

                                                
39 Kenneth Abbott and Duncan Snidal, supra n.31 at 421-56. 
40 Arctic Council, supra n.21. 
* The ñbottom-upò theory, as it pertains to international organizations, has developed outside the context of Arctic 

international law. However, it is comparable to the method by which the Arctic Council incorporates indigenous 
peoplesô organizations. See footnote 33. This comparison is drawn into focus at a later section of this paper. 
41 Jessica A. Cohen, Bringing ñTop-Downò to ñBottom-Up:ò A New Role for Environmental Legislation in 

Combating Desertification, 31 Harv. Envtl. L. Rev. 163 (2007). 
42 Rules of Procedure, Rule 26, Founding Documents, http://www.arctic-council.org. 
43 Arctic Contaminants Action Program, http://acap.arctic-council.org. 




