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I. INTRODUCTION 

 

 

"The accumulation of all powers, legislative, executive, and judiciary, in the same 

hands . . . may justly be pronounced the very definition of tyranny."
1
  

-James Madison, 1788. 

 

When an individual right is broadened or narrowed by a decision of the court it is easy 

for people to understand what is lost or gained.  In a recent United States Supreme Court, 

(“Court”) case, interpreting the Clean Water Act (CWA), Rapanos v. United States, a private 

property owner faced sixty three months in prison “for backfilling his own wet fields,” and 

incurred fines totaling “hundreds and thousands of dollars.”
2
  These wetlands, along with many 

similar backfilled areas, provide environmental functions that are important to the continued 

health of our national watershed and the ecosystem it supports.
3
  Giving in to human nature, 

individuals tend to side with causes that hit closest to home; most often siding with either the 

environmental voice or the advocates for private-property rights.  Beneath the public policy of 

these interests lay important constitutional questions about federalism, the extent of the federal 

commerce power, and the continued balance of power between the dual heads of government; 

each of which are extremely vital to individual liberties.   

                                                
† J.D. Candidate, Appalachian School of Law, 2008 
1 Clinton v. City of New York, 524 U.S. 417, 450 (1998) (citing The Federalist No. 47, 301 (C. Rossiter ed. 1961)). 
2 126 S. Ct. 2208, 2215 (2006). 
3 Id. at 2252 (Stevens, J., dissenting). 
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The CWA stems from the federal commerce power, and extends to an infinite depth.  The 

Congressional Research Service shows that the United States Congress (“Congress”) evoked the 

commerce power in more than 700 different statutory provisions.
4
  These statutes regulate a wide 

range of fundamental and important activities including labor, civil rights, child support, sports 

regulation, criminal law, endangered species, abortion, controlled substances, and environmental 

law.
5
  We must remember that while regulations are important, allowing the federal government 

cosmic power is not without consequences.  

Although the continued balance of our system of joint sovereigns provokes little passion 

from individuals, it remains a pivotal issue in constitutional law today.  The Supreme Court and 

Justice Sandra Day O‟Connor, in particular, addressed the crucial role that the government‟s 

federal structure plays in our lives.
6
  O‟Connor remarked: 

[T]he Constitution divides authority between federal and state governments for 

the protection of individuals. State sovereignty is not just an end in itself: “Rather, 

federalism secures to citizens the liberties that derive from the diffusion of 

sovereign power.” “Just as the separation and independence of the coordinate 

branches of the Federal Government serve to prevent the accumulation of 

excessive power in any one branch, a healthy balance of power between the States 

and the Federal Government will reduce the risk of tyranny and abuse from either 

front.”
7
  

 

When deciding cases regarding the balancing of federal and state power, the Supreme 

Court is often answering one basic question: does Congress have the power under the United 

States Constitution (“Constitution”) to act in this manor or do states have the power to control 

this area of the law?  When deciding cases founded on this query, the Court affects the balance 

of federal and state power.    

                                                
4Kenneth R. Thomas & Todd B. Tatelman, The Power to Regulate Commerce: Limits on Federal Power,  
   http://www.llsdc.org/sourcebook/docs/CRS-RL32844.pdf (updated Jun. 17, 2005). 
5 Id.  
6 New York v. U.S., 505 U.S. 144, 156 (1992) 
7 Id. (quoting Coleman v. Thompson, 501 U.S. 722, 759 (1991) (Blackmun, J. dissenting); Gregory v. Ashcroft, 501 

U.S. 452, 458 (1991).   
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Unfortunately, though not surprisingly, the most recent Supreme Court decision in this 

area, Rapanos v. United States, lacks a clear conclusion to this question in regards to the CWA.
8
  

Given the fragmented nature of the 4–1–4 decision in Rapanos, it is hard to say that either 

environmentalist or property owners won a clear victory.
9
  Moreover, the Court again (as in Solid 

Waste Agency v. United States Army Crop of Engôrs (SWANCC)
10

), declined to touch heavily on 

the Commerce Clause issues, and instead based its decision on statutory interpretation.
11

  The 

Chief Justice stated in his concurring opinion, “It is unfortunate that no opinion commands a 

majority of the Court on precisely how to read Congress‟ limits on the reach of the Clean Water 

Act.”
12

     

Although the Court gave no answer as to the ultimate limit on the reach of Congress‟s 

power when regulating navigable waterways, such limit may define the scope of the federal 

commerce power itself.  Based on the prominence of navigable waterways, and the important 

nature and properties of water, it is challenging to draw a high-water mark that caps the extent of 

the federal government‟s control of the world‟s most plentiful natural resource.  While the 

Supreme Court has not addressed this topic directly, the continued importance of water as a 

resource, and cases like Rapanos, instructs us that eventually the Court will have no other choice 

but to make the critical determination of how far the federal power to regulate navigable 

waterways extends under the Commerce Clause. Case law addressing the Commerce Clause 

points to a particular and probable outcome, if and when, the Court has to make such a 

determination.  The case law suggests that the Constitution inherently limits federal jurisdiction 

over navigable waterway regulation under the Commerce Clause.   

                                                
8 126 S. Ct. 2208. 
9 Id. at 2236 (Roberts, C.J., concurring). 
10 531 U.S. 159 (2001). 
11 Rapanos, 126 S. Ct. 2208. 
12 Id. at 2236 (Roberts, C.J., concurring). 
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The balance of power between federal and state governments prevents the federal 

government from dictating in the areas of regulation where the state is sovereign.  The 

hydrologic-connection theory allows the federal government to regulate land in a similar way as 

a state government would through its land-use regulations.
13

  Such a theory would disrupt the 

balance of power between governments. The Commerce Clause allows total regulation of some 

substances, but these items are much different from water, because their regulation does not 

impede a traditional sovereign function of the state.  Since neither, the federal or state 

government can comprehensively regulate water it is up to the both governments to ensure the 

future of the nation‟s water resources. 

This article first examines the basis of the federal power to regulate navigable waterways.   

Next, the article lays out the basic concerns surrounding the scope of this power and the 

problems it poses for balancing power between states and the federal government, as well as the 

crucial role this balance plays in the government system.  Finally, the article addresses the 

Supreme Court‟s likely response to these problems in an effort to maintain the balance between 

federal and states power protected under the Constitution.  

 

II. FEDERAL WATER REGULATION  

 

The commerce power enables the federal government to regulate navigable waterways.  

Based on the Supreme Court‟s interpretation of Commerce Clause, it is clear that most bodies of 

water in the country fall under the jurisdiction and control of the federal government.  This 

control is represented in legislation regulating water, such as the CWA, but the boundaries of 

such power are hard to define, and pose a problem with the balancing of state and federal power.  

                                                
13 Id. at 2215. 
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Using the Commerce Clause to regulate environmental issues such a water-use and 

water-quality, poses problems even for the expansive power of the Commerce Clause.  Water is 

a profound resource that is necessary to sustain human life on earth.
14

  Protecting necessary 

resources, like water, is an important government priority.  However, the unique characteristics 

of water make it impossible to place entirely under either federal or local control.      

 

A.  The Commerce Clause 

 

Although the Commerce Clause is principally a trade provision,
15

 interpretations mark it 

as one of Congress‟ most powerful regulatory instruments under the Constitution.  The 

Constitution provides that “Congress shall have the power … [t]o regulate Commerce with 

foreign nations, and among the several states, and with the Indian Tribes.”
16

 In Gibbons v. 

Ogden, Chief Justice John Marshall defined Congress‟ regulatory power as, “.  

 It is the power to regulate; that is, to prescribe the rule by which commerce is to be governed.  

This power, like all others vested in Congress, is complete in itself, may be exercised to its 

utmost extent, and acknowledges no limitations, other than are proscribed in the constitution.”
17

 

Marshall‟s broad definition of the Commerce Clause laid the groundwork for the modern Court‟s 

commerce-clause jurisprudence.
18

   

During the latter part of the nineteenth century, and the beginning of the twentieth 

century, the Supreme Court ignored Marshall‟s expansive view of the Commerce Clause.  In 

1937, the Supreme Court revived the expansive view creating the foundation for a string of 

                                                
14 Rapanos v. U.S., 2004 U.S. Brs. 1034, 6 (Jan. 13, 2006). 
15 Jeff Wedeking, Student Author, To the Ends of the Earth: Where Does Navigable Water Begin Under SWANCC?, 

34 Envtl. L. Rep. 10421, 10430 (2004). 
16 U.S. Const. art. I, § 8, cl. 3. 
17 22 U.S. 1, 196 (1824). 
18 Erwin Chemerinsky, Constitutional Law, at 113 (2d ed., Aspen 2005). 
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Commerce Clause opinions that formed the basis of the Court‟s current Commerce Clause 

analysis.
19

 

Today Congress has the power to regulate commerce in three instances.
20

  First, Congress 

may regulate the instrumentalities of interstate commerce.
21

  Second, Congress may regulate the 

channels of interstate commerce.
22

  Finally, Congress may regulate any activity that substantially 

affects interstate commerce.
23

 

The understanding that Congress may regulate navigable-interstate waterways pursuant 

to the Commerce Clause is long-standing.   Marshall stated in Gibbons, “This branch of power 

includes a vast range of State legislation, such as. . . ferries over navigable rivers and lakes .…”
24

  

Indeed, the CWA uses this same language, and the Commerce Clause provides the basis of 

federal authority for Congress to enact the legislation.
25

 

 

B.  The Clean Water Act (CWA) 

 

In the CWA Congress declared, “[t]he objective of this Act is to restore and maintain the 

chemical, physical, and biological integrity of the Nation's waters.”
26

  Congress uses the power 

of the Commerce Clause to carry out this objective.  The CWA defines navigable waters as “the 

waters of the United States.” 
27

  This power is even understood to extend to many of the 

tributaries that flow directly into traditional navigable waters, even if these small streams are not 

                                                
19 Id. 
20 U.S. v. Lopez, 514 U.S. 549, 558 (1995). 

21 Id. 
22 Id. 
23 Id. at 558-59. 

24 22 U.S. at 84.  
25 33 U.S.C.A. § 1342 (West 2008).  
26 Id. at § 1251(a).     
27 Id. at § 1362(7). 
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themselves navigable by commercial traffic.
28

  To regulate the “waters of the United States the 

Army Corp. of Engineers are given jurisdiction by Congress pursuant to the commerce clause to 

issue dredge and fill permits to regulate the manipulation of areas found by the Corp. to be 

‟waters.‟”
29

   

Based on traditional Commerce Clause jurisprudence, federal control of interstate 

waterways is constitutionally sound because these tributaries, and bodies of water are truly 

interstate, directly connecting, and spanning many states.  What about bodies of water that do not 

span state boundaries and not directly connected to interstate waterways?  Should an indirect 

connection occur when water seeps through rocks, gathers during a storm event, or when 

interstate waters flood into them constitute a connection to warrant federal control under the 

Commerce Clause?
30

   

 

C.  Possible Problems with Expansive Federal Regulation 

 

 Some argue that any eventual hydrologic connection is enough to establish federal 

jurisdiction.
31

  These advocates point to Gonzales v. Raich,
32

 one of the Supreme Court‟s most 

recent commerce-clause cases supporting this position.
33

  They present that Gonzales allows 

federal regulation of “purely intrastate, noncommercial acts, provided the acts are part of a 

comprehensive statutory scheme to address activities that in the aggregate substantially affect 

interstate commerce.”
34

  In Gonzales, a California state law allowed patients prescribed medical 

                                                
28 Rapanos, 126 S. Ct. at 2220. 
29 33 U.S.C.A. § 1342. 
30 Rapanos, 126 S. Ct. at 2215. 
31 Rapanos, 2004 U.S. Brs. at 6. 
32 125 S. Ct. 2195 (2005).  
33 Rapanos, 2004 U.S. Brs. at 6 (citing to Gonzalez 125 S. Ct. 2195).  
34 Id. (citing to Gonzalez 125 S. Ct. 2195). 
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marijuana to grow their own marijuana to meet their medical needs.
35

  The Supreme Court struck 

down the law because this state action subverted federal laws calling for careful control of all 

legally used marijuana.
36

  

Wickard v. Filburn, a factually similar case decided more than sixty years before 

Gonzales, strongly influenced the Court‟s decision in Gonzales.
37

  In Filburn, the government 

forbade a farmer from growing and using wheat outside the direction of a federal program 

designed to control the price of wheat, even if the wheat never became part of the interstate 

market.
 38

  According to the Supreme Court, individual actions, taken together, by private actors 

could destroy the government‟s ability to regulate interstate wheat prices.
39

 

The federal laws concerning marijuana in Gonzales, and wheat in Filburn, aimed to 

manipulate and control the substances, by accounting for and regulating them completely.  

Wheat and marijuana are fungible products that are freely transferable and interchangeable.
40

  

For the federal government to effectively regulate such substances, they must attempt to control 

the substances completely.
41

   

  The precedent of Filburn and Gonzales implies that the federal government cannot 

effectively regulate control of interstate bodies of water, without controlling all natural water, 

period.  The Court held that volume of wheat and marijuana privately used and grown affects the 

volume used in interstate markets.  The volume or chemical make-up of water not connected to 

navigable waterways will have an effect on the volume or chemical make-up of water connected 

                                                
35 125 S. Ct. 2195. 
36 Id. at 2207. 
37 Id. (citing Wickard v. Filburn, 317 U.S. 111 (1942)). 
38 125 S. Ct. at 2207. 
39 317 U.S. at 119. 
40 Gonzales, 125 S. Ct. at 2207. 
41 Id. 
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to navigable waterways, because all water is ultimately interconnected.  Applying this precedent 

to navigable waterways means that the federal government has the power to regulate all water.    

Complete control over substances like wheat and marijuana is tolerable, because absolute 

federal dominion is contained by their limited nature and the role these substances play in our 

lives.  The vast importance of water, the central role it plays in our lives, and the relationship it 

has with real property make total federal control of water a problematic issue within the federal 

system.   

Consider for a moment water‟s connection with real property.  The contours of real 

property literally create watersheds.  All real property contours have an effect on the size, 

placement, and make-up of our navigable waterways.   The Supreme Court pointed out that, “the 

entire land area of the United States lies in some drainage basin, and an endless network of 

visible channels furrows the entire surface, containing water ephemerally wherever the rain 

falls.”
42

 The Supreme Court further stated that a “Land Is Waters approach to federal 

jurisdiction” which means that the federal government could “function as a de facto regulator of 

immense stretches of intrastate land.”
43

  Such control over interstate land by a federal agency and 

thus the federal government would have profound implications for the sovereignty of the states 

and the continued balance between federal and state power. 

 

 

 

III. BALANCING FEDERAL AND STATE BALANCE POWER 

 

 

                                                
42 Rapanos,126 S. Ct. at 2215. 
43 Id. at 2222. 
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The balance that exists between federal and state governments is not a hot topic among 

the average American, unlike environmental issues or private property rights, but it plays a vital 

role in the security of individual liberty.  Thus, the effect of this balance is an important 

consideration when deciding the validity of a commerce theory.   

 

A. The Importance of Balance 

 

The necessary importance of federal and state balance of power in our constitutional 

system, and the advantages it provides citizens is imperative.  The Supreme Court stated: 

The federalist structure of joint sovereigns preserves to the people numerous 

advantages. It assures a decentralized government that will be more sensitive to 

the diverse needs of a heterogeneous society; it increases opportunity for citizen 

involvement in democratic processes; it allows for more innovation and 

experimentation in government; and it makes government more responsive by 

putting the States in competition for a mobile citizenry.
44

   

 

This balance of power is “constitutionally mandated” and built into the structure of the 

constitution, by its wise drafters, to help protect “our fundamental liberties.”
45

  James Madison 

explained, in the federalist papers, that the Constitution gives the federal government powers that 

are “few and defined,” while the remaining powers, that the states possess, are “numerous and 

indefinite.”
46

  It is this separation of powers in our “federal system” and its structure of dual 

sovereignty that provides an extra “check on abuses of government power.”
47

  Based on this 

importance, it is the Court‟s duty to intervene when a branch of government has disrupted this 

balance, and has “tipped the scales too far.”
48

    

                                                
44 Gregory v. Ashcroft, 501 U.S. 452, 457-58 (1991). 
45 Id. at 458. 
46 Id. 
47 Id. 
48 Lopez, 514 U.S. at 578. 
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With this in mind, a careful analysis and preservation of this power balance is paramount 

to both the citizens of the United States, and the Supreme Court when determining the scope of 

the federal jurisdiction of the nation‟s water resources under the Commerce Clause. 

B. How is the Balance Struck? 

 

 

It is easy to recognize why the balance of power between the federal government and the 

states is vitally important, but it is much harder to see when federal action threatens this balance.  

To properly make this determination, the Supreme Court must view the situation from both 

federal and state perspectives.  This dual analysis, although sometimes redundant, provides the 

best chance to draw the line properly between the federal and state spheres of power.   

 Finding the balance of power between state and federal governments means 

understanding which government has which power.  From the beginning, it “has been the Court's 

consistent understanding: „The States unquestionably do retain a significant measure of 

sovereign authority . . . to the extent that the Constitution has not divested them of their original 

powers and transferred those powers to the Federal Government.”
49

  This idea is embodied in the 

Tenth Amendment to the Constitution which provides, “The powers not delegated to the United 

States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively 

or the people.”
50

   

However, throughout constitutional history, the Supreme Court has inconsistently 

interpreted the Tenth Amendment.  In the past, the Court famously remarked, “the [tenth] 

amendment states but a truism” and that “[it] has been construed as not depriving the national 

government of authority to resort to all means for the exercise of a granted power which are 

                                                
49 New York, 505 U.S. at156 (citing Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528 at 549 

(internal quotation marks omitted). 
50 U.S. Const. amend. X. 
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appropriate and plainly adapted to the permitted end.”
51

  Technically, as long as the federal 

action remains in the parameters of the Constitution, the balance between federal and state power 

should remain unfettered.  The Supreme Court continues to agree with that theory.
52

  However, 

recently the Supreme Court stated,  “[T]he [Tenth] Amendment expressly declares the 

constitutional policy that Congress may not exercise power in a fashion that impairs the States' 

integrity or their ability to function effectively in a federal system.”
53

 

Asking whether the state‟s sovereignty is impinged, or whether Congress has the power 

to act, is like deciding whether the glass is half-empty or half full.
54

  Theoretically, either way 

you analyze the situation the surface of the liquid will be at the middle of the glass.
55

  However, 

it is folly to use only one analysis.  The Supreme Court is human and has a history of some poor 

decisions.  Analyzing the law from two points of reference greatly increases the chance that the 

Supreme Courts analysis will strike the proper balance between the state and federal government.  

Therefore, the modern analysis, which considers both perspectives, is better able to safeguard the 

constitutionally protected balance of power between state and federal governments.  This is a 

vital and necessary protection for citizens under the constitutional government system.   

 

C.  Striking the Balance with Regard to the Commerce Clause  

 

In recent decisions, the Supreme Court placed a renewed focus on the federal state 

balance of power when interpreting Congress‟s power under the Commerce Clause.  This focus 

led the Supreme Court to invalidate federal laws that disrupt this balance.  To determine if there 

is a disruption of the carefully crafted power balance between the federal and state governments; 

                                                
51 U.S. v. Darby, 312 U.S. 100, 124 (1941). 
52 New York, 505 U.S. at 156. 
53 Fry v. U.S., 421 U.S. 542, 547 n. 7 (1975). 
54 New York, 505 U.S. at 157. 
55 Id. 
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the Supreme Court considers both whether Congress has the power to act, and whether or not the 

law impedes on the states sovereignty.
56

  Thus, the Supreme Court approaches the analysis from 

both federal and state perspectives. 

In United States v. Lopez, the Supreme Court held that banning guns around school zones 

was outside of Congress‟s interstate commerce regulatory power.
57

   The government argued to 

uphold the law focusing on the connection between education and commerce.
58

  The government 

maintained that the existence of guns in school zones would hinder the “educational process”
59

 

which affects the student‟s ability to be “productive citizen[s]” in the interstate economy.
60

  

Finally, the government argued that this would ultimately have a negative effect on the economy 

as a whole.
61

  

Writing for the majority in Lopez, Chief Justice Rehnquist stated, “[t]o uphold the 

Government's contentions here, we would have to pile inference upon inference in a manner that 

would bid fair to convert congressional authority under the Commerce Clause to a general police 

power of the sort retained by the States.”
62

  The Supreme Court held that under such a theory of 

the Commerce Clause there would be virtually no limitation to federal power.
63

  This far-

reaching federal power would even extend to “areas such as criminal law enforcement or 

education where States historically have been sovereign.”
64

  The Supreme Court declined to 

accept the Government‟s theory because doing so would allow Congress the power to regulate 

                                                
56  Lopez, 514 U.S. at 583 (Kennedy, J., concurring). 
57 Id. at 549. 
58 Id. at 564. 
59 Id. 
60 Id. 
61 Id. 
62 Id. at 567. 
63 Id. at 564. 
64 Id. 
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“any activity by an individual.”
65

  Although the majority opinion in Lopez does not cite the Tenth 

Amendment,, the idea that federal boundaries can be ascertained by looking to the reach of state 

power, as well as analyzing the enumerated federal powers of the Constitution, is clearly evoked 

by the decisions language.  In his concurrence, Justice Kennedy again reiterated the idea that any 

analysis  under the commerce power must have a federal and a state perspective.
66

  He cited the 

Gun-Free School Zones Act of 1990‟s significant intrusion on state sovereignty, the state 

justification, its weak connection with commercial concerns, and the federal justification in 

reaching the conclusion that, “the federal balance the Framers designed and that this Court is 

obliged to enforce” is contradicted.
67

   

 These contentions arose again in United States v. Morrison, where the Commerce Clause 

served to support federal power to enact a sexual assault law.
68

  The Supreme Court considered 

the law from a federal commerce perspective and again highlighted the need for the regulations 

to relate to economic activity.  The Supreme Court rejected the notion that the government may 

use the Commerce Clause to regulate anything that has an eventual impact on interstate 

commerce.
69

  The Supreme Court also recognized “that the but-for causal chain must have its 

limits in the Commerce Clause area.” 
70

  

Moreover, the Supreme Court considered the law from a state perspective recognizing 

that the police power rested with the states.
71

  Additionally, the Supreme Court acknowledged 

that, “[t]he Constitution requires a distinction between what is truly national and what is truly 

                                                
65 Id. 
66 Id. at 583 (Kennedy, J., concurring). 
67 Id. 
68  529 U.S. 598 (2000). 
69 Id. at 612. 
70 See e.g. Id. at 616; Lopez, 514 U.S. at 567 (noting how both opinions reflect how the limitations  on congressional 

authority are not limited to legislative power). 
71 Morrison, 529 U.S. at 618. 



15 

 

local.”
72

 The Court noted that if given such a wide birth, Congress could “use the Commerce 

Clause to completely obliterate the Constitution's distinction between national and local 

authority”
73

  The federal and state balance of power is very important in the Court‟s Commerce 

Clause jurisprudence.  Analyzing this balance from both the federal and state perspectives, 

allows the Court to see commerce problems from all sides, so that it can accurately and 

consistently strike the necessary balance between the federal and state governments. 

 

VI.  MAINTAINING THE BALANCE WITH REGARD TO WATER REGULATION  

 

Allowing theories that provide the federal government control of water that is hydrologically 

connected disrupts the balance between the federal government and states.  This is why the Court 

should find that an extension of the Commerce Clause, based on such a theory, is beyond the 

power granted to the federal government in the Constitution.  

 

 

A. Total Federal Control of Water 

 

 

If we accept the hydrologic connection theory, any water that may connect in the future 

to a navigable waterway is under federal control.  What water would this leave outside the grasp 

of federal regulation?  The answer is none because all water eventually finds its way to navigable 

waters.  Under the precedents of Filburn and Gonzales, the federal government may regulate any 

activity as long as, taken together, it has a substantial effect on interstate commerce.  This 

“perfect storm” of legal principles and scientific theory overwhelms the federal and state balance 

of power. 

                                                
72 Id. 
73 Id. at 615. 
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As was the case with the government‟s theories in Lopez and Morrison, the Court will 

reject this theory as unworkable in the federal context.  Such a theory allows the government “to 

pile inference on top of inference in such a manor”
74

 that permits the federal government to 

regulate land over which water flows in a way that traditionally is left the states under our federal 

structure of government. 

 

1. Problems That Appear From a State Perspective 

 

Considering the hydrologic theory from the federal perspective, it is hard to see any 

obvious faults in the theory logic.  Although, the Supreme Court recognized that the but-for 

causation test used to extend the reach of the Commerce Clause has limits.
75

  From the federal 

perspective, there is no obvious indication that this logic somehow needs limits.  However, when 

considering the theory from a state perspective, it is easy to see that such a theory represents a 

huge intrusion on the sovereignty of the states.   

 Applying a theory of control that allows the federal government to regulate land use over 

the vast majority of ground within the borders of a given state usurps the state‟s inherent power 

to regulate land use within its territory.  The fact that states and the federal government act as 

joint sovereigns is an established truth.
76

  However, each is not fully sovereign.  The federal 

government has power over its enumerated duties in the Constitution and the state governments 

have power over all other duties that are innate abilities of any sovereign government.
77

  Thus, 

while the federal government obtains its power from the Constitution, the state gains its power 

                                                
74  Lopez, 514 U.S. at567. 
75 See e.g. Morrison, 529 U.S. at616; Lopez, 514 U.S. at 567 (referring to the limits that the Court  in Morrison and 

Lopez put on the but-for causation chain regarding congressional commerce authority). 
76 Alden v. Maine, 527 U.S. 706, 715 (1999). 
77 Id. at 712-13, 715. 
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from the nature of its sovereignty, which existed before the ratification of the Constitution.
78

  

The Constitution does not establish these sovereign rights, but rather they are inherent aspects of 

sovereignty that states processed even before the signing of the Constitution.  Furthermore, 

according to the Tenth Amendment, the ratification of the Constitution did not surrender these 

state rights.
79

 

2. Land Use Control as a Traditional State Power 

 

 Many of the states sovereign powers deal directly and indirectly with land use controls.  

One such power that demonstrates the states inherent land use control is the power of eminent 

domain.
80

  This power allows states to take property from a private-property owner for a public 

purpose.
81

  This power is not derived from any provision of the Constitution,
82

 rather it is a 

necessary “attribute of [a state‟s] sovereignty,” and extents to “all property within the jurisdiction 

of the state.”
 83

  The states‟ sovereign power of eminent domain is more powerful than any 

individual property right,
84

 and is restricted only in that property taken must be for a public 

purpose and the private owner must receive just compensation.
85

  While the power of eminent 

domain directly provides a state with land use controls, other state powers indirectly provide 

innate land use powers to a state.  The best example of this is a state‟s inherent police powers, 

whose power  does not derive from the Constitution,
86

 but rather from a state‟s sovereign right 

                                                
78 Id. at 712-713. 
79U.S. Const. amend. X. 
80Georgia v. Chattanooga, 264 U.S. 472, 480 (1924). 
81 Id. at 480. 
82 Boom Co. v. Patterson, 98 U.S. 403, 406 (1879). 
83 Chattanooga, 264 U.S. at 480. 
84 Id. 
85 U.S. Const. amend. V.  
86 Leisy v. Hardin, 135 U.S. 100, 127 (1890). 
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“to protect the lives, health, morals, comfort, and general, welfare of the people.”
87

  The police 

power is unique to the states and is not a power provided to the federal government.
88

  It forms 

the basis for zoning and planning power; 
89

which is the states principle land use controls.     

The Supreme Court recognized the power of the state to control, and regulate land use 

through zoning and planning laws.
90

  As long as these laws are “rationally related to legitimate 

state concern,” and are not a taking under eminent domain, the Court will uphold them.
91

  The 

Supreme Court also noted that this power, based on the public welfare, is “broad and inclusive” 

and includes such things as aesthetics, layout, and design.
92

     

 The Supreme Court‟s recognition of the broad sovereign powers of the states to regulate 

land use within their boundaries is long standing, and reflects the federal structure of our 

Constitution, and basic recognition of the states‟ necessary sovereign power to regulate their 

own territory.    

 

3. Intrusion Into State Sovereignty  

 

Water is a vital and a necessary “building block” of commerce.
93

  However, the Supreme 

Court decided that there are other equally necessary components to commerce, such as basic 

security, and education, which individual states determine.  Water is no different from security 

and education in this regard. 

While the rules in Filburn and Gonzales are good law, they apply to items such as wheat 

and marijuana, that when controlled does not pose a threat to the sovereignty of the states.  

                                                
87 Manigault v. Springs, 199 U.S. 473, 480 (1905). 
88 Leisy, 135 U.S. at 127. 
89 Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 387 (1926). 
90 Schad  v. Borough of Mt. Ephriam, 452 U.S. 61, 68 (1981). 
91 Id. 
92 Village of Belle Terre v. Boraas, 416 U.S. 1, 6 (1974). 
93 Rapanos, 2004 U.S. Brs. at 6. 
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Extending this rule to a substance, such as water, may make logical sense when viewing the 

Commerce Clause from a federal perspective.  However, based on clear precedent regarding 

state control of land use, applying a theory of federal control of water that allows regulation of 

the majority of state territory is a clear intrusion on the necessary sovereign power of the states. 

Therefore, when considering the ramifications from a state perspective, it is clear that extending 

federal regulation this far will impede state sovereignty to the extent of seriously disrupting the 

federal and state balance of power.  In light of this serious disruption of the federal and state 

balance of power, and the resent Commerce Clause decisions in Lopez and Morrison, the 

Supreme Court must decline to extend federal jurisdiction under the Commerce Clause to water 

that is hydrologically connected to navigable waterways, and not allow the federal government 

complete control of the nation‟s water resources. 

 

B. Joint Control: To be determined 

 

Some water is beyond the federal government‟s reach under the Commerce Clause. The 

control of water resources falls jointly to federal and state governments.  This of course means 

that the Courts must rationalize leaving some water under federal jurisdiction, and other water 

beyond its reach.  Eventually, the Court must draw a line.  Deciding what test to use in 

determining which water is beyond the reach of the federal government and which water is not, 

will be a difficult task.  Drawing the line where things start and stop, although tough, is an 

essential function of the Courts.  Adopting logic that side steps drawing such a line, or 

continually “punting” this issue may seem easy to some.  However, when the Courts make these 

hard decisions, they earn the esteem, and prestige that belongs to their branch of government.  
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Many may take very different views on the Commerce Clause, depending on one‟s 

interpretive style, but this can only go so far.  For instance, even if you wholly disagree with the 

Court‟s recent rulings on the Tenth Amendment and the scope of the Commerce Clause, no 

matter how liberally you construe the Commerce Clause or how narrowly you construe the Tenth 

Amendment, the inherent textual limitations of the Commerce Clause and the sovereign power of 

the states prevent the state or the federal government from providing comprehensive control of 

water regulation.
94

  On the other hand, regardless how narrow one defines the Commerce Clause, 

the federal government remains in control of a great portion of the nation‟s water.  From this 

truth, our concern for the environment should not focus on garnering total control for either the 

federal or the state governments.  Rather, our concern should focus on finding the proper balance 

between the federal system, and private landowners, which best facilitates sound water policy.      

 

V.  CONCLUSION 

 

 

The Constitution‟s balance between the federal and state governments makes it necessary 

for both local and national governments to address water use policy in the United States.  The 

Commerce Clause allows the regulation of some individual commodities to be entirely by the 

federal government as part of a statutory scheme necessary to control a particular substance.  

However, allowing federal control of all water that has a hydrologic connection to navigable 

waterways, even if necessary to regulate navigable waterways, would drastically alter the 

relationship between the federal and state governments.  Applying such a theory would place 

vast amounts of the intrastate land under federal regulation.
95

  Because the states‟ sovereign 

power over state property belonged to the states before the creation of the Constitution, and since 

                                                
94 See U.S. Const. art. I, § 8, cl. 3. 
95 Rapanos, 126 S. Ct. at 2215. 
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the Constitution did not grant such power to the federal government, the Tenth Amendment 

provides that these powers shall inherently remain with the states.
96

  Therefore, the Supreme 

Court cannot allow hydrologic connection to a navigable waterway to decide what water falls 

under federal regulation through the commerce power.  To apply such a test is an intrusion on the 

states‟ sovereignty.
97

 

 

                                                
96 See U.S. Const. amend. X.  

 


