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2001 ROADLESS RULE BACK IN EFFECT:  WHAT WILL HAPPEN NOW? 

Sion Stone†
 

 

I.   INTRODUCTION 

 In January 2001, the Clinton Administration issued a rule that prohibited road 

construction, road reconstruction, and timber harvesting in inventoried roadless areas on 

National Forest System lands.
1
  The Roadless Area Conservation Rule (Roadless Rule), although 

never fully enacted, has since been a topic of much debate and controversy.
2
  In 2005, the Bush 

Administration repealed and replaced the Roadless Rule with a rule that allowed Governors of 

individual states to submit management plans for the roadless area land in their own state.
3
  The 

State Petitions for Inventoried Roadless Area Management (State Petitions Rule) allowed state 

Governors to submit plans to the Secretary of the Department of Agriculture who would decide 

whether to approve the land management plan set out in the petition.
4
  While the Roadless Rule 

provides for a national regulation of roadless areas, the State Petitions Rule provides for local 

management of these areas.  Debate has ensued since as to which system, roadless area land 

management under the Roadless Rule or the State Petition Rule, is the best to manage roadless 

national forest land.   

 In late 2005 and early 2006, the states of California, Oregon, Washington, and New 

Mexico and twenty conservation groups represented by Earthjustice sued the Bush 

                                                
†Sion Stone is set to receive his J.D. from Appalachian School of Law in May 2008. 
1 66 Fed. Reg. 3244, 3244 (Jan. 12, 2001). 
2 The Roadless Rule itself and the responses to the Rule have been the subject of many lawsuits brought by states, 
environmental organizations, logging companies, recreational organizations, etc.  The Rule also generated the 

highest public response of any federal rule in history.  To date, 2.3 million public comments have been submitted – 

10 times more than has ever been received.   
3 70 Fed. Reg. 25654 (May 13, 2005). 
4 Id. 



225 

 

Administration for repealing the Roadless Rule.
5
  On September 20, 2006, Judge Elizabeth 

Laporte in Northern District of California Court held that the Bush Administration violated the 

Endangered Species Act (ESA) and the National Environmental Protection Act (NEPA) when it 

repealed the Roadless Rule.
6
  Judge Laporte reinstated the Roadless Rule and enjoined any 

management activity contrary to the Rule, except roadless areas in the Tongass National Forest 

in Alaska.
7
  This ruling was appealed to the Ninth Circuit and that case is pending as of this 

comment.  After the ruling, NFS Chief Dale Bosworth issued a national directive addressed to 

employees of NFS to not approve any activities in inventoried roadless areas unless consistent 

with the Roadless Rule.
8
   

 Despite this decision, given the past history and the controversial nature of this issue 

(over 2.3 million public comments on this issue to date – almost 10 times more than have ever 

been submitted for any rulemaking in federal rulemaking history), this case nor the decision on 

the appeal forthcoming will be the end of the tug-of-war match over the management of roadless 

areas in National Forest land.  Both sides of this issue have recognizable and relatively distinct 

methods for managing roadless areas and objectives those methods are to achieve.   

 Part II of this Comment details the importance of the well-being of roadless areas and 

discusses the pros and cons of both the Roadless Rule and the State Petition Rule.  This Part will 

describe the rules in detail and their individual effects.  It will also discuss how roadless areas 

were designated and managed prior to the Roadless Rule.  Part III discusses the ruling made by 

Judge Laporte in the case of California v. USDA (Wilderness Society v. USFS).  This part 

describes the facts and litigation leading up to and the holding and reasoning of that case.  Part 

                                                
5 California v. USDA, 2006 WL 2711469 (N.D. Cal.). 
6 Id. 
7 Id. 
8 United States Department of Agriculture, District Court Decision in California v. USDA and Wilderness Society v. 

USFS, C05-04038 (Sept. 22, 2006). 
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IV of this Comment discusses the effect that the LaPorte ruling has had on the management of 

inventoried roadless areas, specifically, the effect the ruling has had on the State Petitions Rule.  

This part also discusses what changes need to be made to the current system of decision making 

in order to preserve the values and characteristics of roadless areas and create broadly accepted 

policies. 

  

II.   ROADLESS AREAS  

A.   Background of Roadless Areas 

 Proponents of both the Roadless Rule and State Petition Rule agree that inventoried 

roadless areas are important commodities that should be protected.
9
  These areas possess 

social and ecological values and characteristics that are becoming scarce in an increasingly 

developed landscape.
10

  While NFS inventoried roadless areas represent about 2% of the total 

land base of the United States, they provide significant opportunities for dispersed recreation, 

large relatively undisturbed landscapes that provide privacy and seclusion, and are often 

sources of water that communities treat and distribute for public use.
11

  In addition, these 

areas provide a bulwark against the spread of invasive species; often provide important 

habitat for rare plant and animal species; conserve biological diversity; and provide 

opportunities for study, research, and education.
12

 

Roadless areas contain a high quality of undisturbed soil, water, and air that provide the 

foundation upon which many other resources depend.
13

  Healthy watersheds catch, store, and 

safely release water over time, provide clean water for agricultural use and drinking, and support 

                                                
9 66 Fed. Reg. 3244, 3245 (Jan. 12, 2001); 70 Fed. Reg. 25654 (May 13, 2005). 
10 66 Fed. Reg. 3244, 3244 (Jan. 12, 2001). 
11 Id. 
12 Id. 
13 Id. at 3245. 
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a healthy fish and aquatic wildlife population.
14

  Roadless areas support a diversity of plant and 

animal communities and often provide habitat for threatened or endangered species.
15

  

Approximately 25% of threatened or endangered animal species and 17% of threatened or 

endangered plant species have habitat within inventoried roadless areas.
16

  These roadless areas 

can also provide wonderful opportunites to engage in outdoor recreation such as hiking, 

camping, hunting, fishing, cross-country skiing, and canoeing.
17

  These areas can take pressure 

off of heavily used wilderness areas by providing dispersed recreation opportunities.
18

  These 

areas also provide many beautiful natural appearing landscapes; quality scenery is a primary 

reason that people choose to recreate.
19

  It also contributes directly to property values in nearby 

communities.
20

   

Many roadless areas adjoin national parks and have a great impact on these parks.  

Roadless areas provide wildlife habitat for animals requiring living areas greater than the acreage 

allotted to a national park.
21

  Wildlife that migrate to graze, hunt, or breed in these neighboring 

roadless areas depend on these areas for the survival of their species.
22

  The quality and quantity 

of the water for these parks also depends greatly on the watershed from adjoining roadless areas 

to support the aquatic life in lakes and streams.
23

  The forests in these areas release water slowly 

throughout the year even during the dry summer months, providing water to parks during time of 

drought, and limiting the impacts of flooding.
24

 

                                                
14 Id. 
15 Id. 
16 Id. 
17 Id. 
18 Id. 
19 Id. 
20 Id. 
21 Id. 
22 Id. 
23 Id. at 3247. 
24 Id. 
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 As is clear, roadless areas perform a vital role in protecting the health and well-being 

our nation‟s wildlife, fauna, and people.  Protecting these areas should be of the utmost 

importance in any policy adopted by those in charge of regulating these areas.  Proponents of 

both the State Petition Rule and the Roadless Rule claim that the other sides approach to 

managing roadless areas is flawed and that theirs is the better means to achieve protection of 

these areas.    

B. Managing of Roadless Areas 

1. Management of Roadless Areas Pre-Roadless Rule 

 As early as the 1920‟s the United States Forest Service (Forest Service) started 

managing roadless areas to maintain the “primitive conditions” of these areas for public 

education and recreation purposes.
25

  In 1939, the Forest Service drafted new regulations that 

prohibited road construction and timber cutting in 14 million acres of these “primitive 

areas.”
26

  In 1964, Congress signed in law the Wilderness Act, which designated 9.1 million 

acres as wilderness and created a process for Congress to designate future lands in national 

forests as wilderness.
27

  In 1967, the Forest Service began to compile an inventory of national 

forest land that would qualify under the Wilderness Act.
28

  After two failed attempts to 

incorporate these lands under the Act in 1972 and 1979,
29

 Congress eventually designated as 

wilderness much of these lands covered under these inventories by adopting a series of state 

wilderness bills.
30

   

                                                
25 Robert L. Glickman, Traveling in Opposite Directions:  Roadless Area Management Under the Clinton and Bush 

Administrations, 34 Envtl. L. 1143, 1149. 
26 Id. 
27 The Wilderness Act of 1964, http://www.wilderness.org/OurIssues/Wilderness/act.cfm (last viewed Jan. 19, 2007) 
28 Glickman, supra n. 3, at 1150. 
29 The Forest Service compiled the land areas under a process called the Roadless Area Review and Evaluation 

(RARE I).  RARE I, completed in 1972, and RARE II, a subsequent compilation project culminating in 1979, were 

both unsuccessful due to violations of the National Environmental Protection Act.  Id. 
30 Id. 
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 Up until 2001, wilderness areas, or roadless areas, had been managed according to the 

National Forest Management Act of 1976.
31

  The Act mandated that the Secretary of 

Agriculture divide all National Forest System land into units and then “develop and maintain 

on a continuing basis a comprehensive and appropriately detailed inventory” of these units.
32

  

The Secretary then drafted land and resource management plans for each of these units 

“coordinat[ing] with the land and resource management planning processes of State and local 

governments.”
33

  Under this system, local agency officials had the authority to make 

decisions about road construction in the national forests on a case-by-case basis.
34

  

Ultimately, the decision to build or maintain roads in National Forest System land was up to 

the Secretary of Agriculture who was given very broad discretion under the Act.  National 

forests were to be administered for “multiple use[s]” including “outdoor recreation, range, 

timber, watershed, and wildlife and fish puposes.”
35

  These broad guidelines led to the 

irresponsible construction and poor maintenance of roads in “roadless areas.”  In 1998, the 

Forest Service became concerned about the ecological harm caused by poorly maintained 

roads and suspended all new road construction on National Forest System lands.
36

 

 

2.   Management of Roadless Areas Under the Roadless Rule 

 In 1999, President Clinton instructed the Forest Service to “develop, and propose for 

public comment, regulations to provide appropriate long-term protection”
37

 for roadless areas to 

                                                
31 Id. 
32 16 U.S.C. § 1603 (1976). 
33 Id. at § 1604. 
34 Proposed Rules:  Department of Agriculture, 65 Fed. Reg. 30276-01, 30277 (May 10, 2000). 
35 16 U.S.C. § 1604(e)(1); Multiple-Use Sustained-Yield Act of 1960, 16 U.S.C.A. §§ 528-531 
36 63 Fed. Reg. 4350-01, 4350-4351 (Jan. 28, 1998). 
37 Nina A. Mendelson, Agency Burrowing: Entrenching Policies and Personnel Before a New President Arrives 78 

N.Y.U. L. Rev. 557 (May 2003) (citing Memorandum from William J. Clinton, President, to the Secretary of 

Agriculture (Oct. 13, 1999), 1999 WL 820246 (regarding “Protection of Forest Roadless Areas”)). 
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protect “some of the last, best unprotected wildlands in America”.
38

  In 2000, the Forest Service 

published a proposed rule prohibiting road construction and reconstruction in most inventoried 

roadless areas – 54.3 million acres.
39

  The Forest Service provided several week comment period 

on the proposed rule and held 187 public meetings public meetings across the country to 

publicize the proposed rule and to take comments.
40

 

The Roadless Rule, developed by the Department of Agriculture and published in the 

Federal Register on January 12, 2001, established prohibitions on road construction, road 

reconstruction, and timber harvesting in inventoried roadless areas on National Forest System 

lands.
41

  The Roadless Rule when enacted by the Forest Service in January 2001, eight days 

before the end of the Clinton Administration, barred roads from over 58.5 million acres of 

national forest land.  The Service stated that its goal was to provide lasting protection for 

inventoried roadless areas within the National Forest System in the context of multiple-use 

management.
42

  To accomplish this goal, the Forest Service would stop “activities that have the 

greatest likelihood of degrading desirable characteristics of inventoried roadless areas, based on 

decisions made at the national level through this public rulemaking process.”
43

  The Forest 

Service prepared a biological evaluation under ESA conducted an environmental analysis to 

comply with NEPA.
44

  This resulted in a Final Environmental Impact Statement (FEIS) that 

                                                
38 Mendelson, supra n. 31. 
39 Glicksman, supra n. 19, at 1155-1156. 
40 Mendelson, supra n. 31; 66 Fed. Reg. 3244, 3248.  The notice by the Forest Service of the proposed rule drew 

about 16,000 people to the public meetings and elicited over half a million responses (drawing the total number of 
comments to just over one million) mostly in support of the proposed rule. 
41 66 Fed. Reg. 3244. 
42 65 Fed. Reg. 30279. 
43 Id. at 30277. 
44 California v. USDA, 2006 WL 2711469, *2 (N.D. Cal.). 
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included letters from the National Marine Fisheries Service and the Fish & Wildlife Service 

stating that the Rule would not negatively affect threatened or endangered species.
45

 

Proponents of the Roadless Rule argue that the Rule provides national uniformity to the 

management of roadless areas.
46

  Local management of these areas has the potential to create, 

and has in many instances created, pockets of land regulated in very different ways.
47

  The Forest 

Service has the responsibility to take into account the whole national forest system when making 

decisions regarding the management of roadless areas.
48

  Local land management often takes into 

consideration only that land with which they are dealing and do not always recognize the 

national significance of their respective areas.
49

  The Roadless Rule is a national management 

plan that coordinates the local planners and makes decisions for roadless areas that have the best 

overall effect on the environment.
50

 

Healthy ecosystems, require large tracts of land that are uniform throughout.  Inventoried 

roadless areas provide large, relatively undisturbed blocks of important habitat for a variety of 

wildlife.
51

  Road construction, proponents for the Roadless Rule claim, can result in 

fragmentation of ecosystems.
52

  As human-caused ecosystem fragmentation occurs, the amount 

of core wildlife habitat decreases.
53

  This fragmentation results in decreased connectivity of 

wildlife habitat and wildlife movement.
54

  Migratory wildlife and aquatic life in streams and 

rivers do not recognize borders of states or territories.
55

   Migratory animals require large areas 

                                                
45 Id. 
46 66 Fed. Reg. 3244, 3244 (Jan. 12, 2001). 
47 Id. 
48 Id. 
49 Id. 
50 Id. 
51 Id. at 3247. 
52 Id. 
53 Id. 
54 Id. 
55 Id. 
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of undisturbed land to thrive.
56

  Fragmentation of their migratory habitat limits the area they can 

travel, isolates some species, and can increase the risk of extinctions.
57

 

 The Roadless Rule also helps protect watersheds across the nation by keeping human-

caused soil and water disturbances out of roadless areas.
58

  Even representing just 2% of the land 

base in the continental United States, roadless areas contain a surprising number of the nation‟s 

watersheds.
59

  Overall, National Forest land provides about 14% of the total water flow of the 

nation and about 33% of water in the West.
60

  Of the watersheds on National Forest System land, 

661 contain inventoried roadless areas and 354 of those watersheds serve as source areas of 

drinking water used by millions of people.
61

  Because roads are one of the primary human-

caused sources of soil and water disturbances in forested environments, building roads in 

roadless areas will affect the health of the nation‟s watersheds and therefore affect the health of 

its people.
62

 

   

3. Management of Roadless Areas Under the State Petition Rule 

 The Roadless Rule was scheduled to take effect on March 13, 2001.
63

  Eight days after 

President Clinton left office, however, President Bush, upon taking office, issued a moratorium 

on all federal rules from the prior administration not yet in effect, including the Roadless Rule.
64

  

The new Secretary of Agriculture, Ann Veneman, postponed the effective date of the Rule until 

                                                
56 Id. 
57 Id. 
58 Id. at 3246. 
59 Id. 
60 Id. 
61 Id. 
62 Id. 
63 California v. USDA, 2006 WL 2711469, *2 (N.D. Cal). 
64 Robert L. Glickman, Traveling in Opposite Directions:  Roadless Area Management Under the Clinton and Bush 

Administrations, 34 Envtl. L. 1143, 1165. 
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May 12, citing a White House directive.
65

  Subsequent litigation postponed the effective date of 

the Roadless Rule several times over a period of several years.
66

  Finally on May 5, 2005, the 

Forest Service adopted the State Petitions Rule.
67

   

 The State Petitions Rule, or State Petitions for Inventoried Roadless Area Management, 

was filed in the Federal Register on May 13, 2005.
68

  This Rule established a petitioning process 

that provided state Governors an opportunity to seek adjustment to the management requirements 

for roadless areas in their States.
69

  The Rule set the petitioning process to extend for 18 months 

after the date of the Rule‟s inception.
70

  The submission of a petition by a Governor was 

voluntary and management of roadless areas would be guided by individual land management 

plans unless a petition was submitted.
71

  Under this Rule, petitions would be evaluated and either 

accepted or denied by the Secretary of the Department of Agriculture.
72

  The Rule also set forth a 

national advisory committee to assist the Secretary with the implementation of this Rule.
73

   

 The proponents of this Rule argue that the Roadless Rule provided an inflexible “one-

size-fits-all” nationwide rulemaking approach.
74

  As soon as the Roadless Rule was enacted in 

2001, local communities, Tribes, and States impacted by the Rule argued that they themselves 

best knew how to manage their land.
75

  Until enactment of the Roadless Rule, the Forest Service 

managed roadless areas based on individual land management plans.
76

  These plans have been 

developed for each roadless areas though a public notice and comment process, building on years 

                                                
65 Id. 
66 Nine lawsuits were filed in response to the adoption of the Roadless Rule. 
67 Glickman,  supra n. 64, 1165. 
68 70 Fed. Reg. 25654 (May 13, 2005). 
69 Id. at 25654. 
70 Id. 
71 Id. 
72 Id. 
73 Id. 
74 Id. at 25656. 
75 Id. 
76 Id. 
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of scientific evidence and extensive public involvement.
77

  Collaborating and cooperating with 

States on the long-term strategy for the conservation and management of roadless areas allows 

the Forest Service to take into account unique local situations of management challenges within a 

specific State.
78

  This kind of management technique helps to preserve the most important 

characteristics and values of those areas.
79

   

 The State Petition Rule created a Roadless Area Conservation National Advisory 

Committee (Advisory Committee) in accordance with the Federal Advisory Committee Act.
80

  

The purpose of the Advisory Committee is to provide advice and recommendations to the 

Secretary on the state petitions submitted by the Governors.
81

  As one of the Advisory 

Committee members stated at the first meeting, “It was noted that this group is not the final 

decision maker.  [This Committee] [h]opes to provide meaningful and helpful recommendations 

to the Secretary.”
82

  The Advisory Committee consists of members who represent diverse 

national organizations interested in the conservation and management of inventoried roadless 

areas.
83

  These members are appointed by the Secretary of Agriculture and represent such groups 

as recreational organizations, commercial interest organizations, labor organizations, and 

environmental organizations.
84

  The Advisory Committee established a thirty-minute public 

comment period at each meeting and a process for receiving and analyzing written comments.
85

  

Presentations of petitions have been made by the Governor‟s staff of Virginia, North Carolina, 

                                                
77 Id. 
78 Id. 
79 Id. 
80 USDA Departmental Regulation, Roadless Area Conservation National Advisory Committee, No. 1042-151 (Sept. 

8, 2005). 
81 Id. 
82 USDA News Release, Johanns Annonces Roadless Area Conservation Advisory Committee to Help Implement the 

State Petitions Rule, p.4, http://www.usda.gov/wps/portal/!ut/p/_s.7_0_A/7_0_1RD (accessed October 4, 2006). 
83 Id. 
84 USDA News Release, Johanns Annonces Roadless Area Conservation Advisory Committee to Help Implement the 

State Petitions Rule, p.2, http://www.usda.gov/wps/portal/!ut/p/_s.7_0_A/7_0_1RD (accessed October 4, 2006). 
85 Roadless Area Conservation National Advisory Committee:  Meeting Summary, p.2, Dec. 14, 2005, 

http://www.fs.fed.us/emc/roadless/dec_final_mtg_summary.pdf (accessed Oct. 7, 2006). 
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South Carolina, New Mexico, and California.
86

  Virginia, North Carolina, and South Carolina‟s 

petitions requested protection of roadless areas through reinstatement of provisions in the 

Roadless Rule.
87

  New Mexico and California‟s petitions also requested the ongoing protection 

of the roadless areas.
88

  The Advisory Committee uses the elements listed in the State Petitions 

Rule to evaluate the petitions and advise the Secretary.
89

  

 Some support the Roadless Rule simply because they reject the State Petitions Rule.  

They argue that the State Petitions Rule contains no criteria whatsoever for the Secretary of 

Agriculture‟s assessment of state petitions.
90

  The Secretary is advised and counseled by an 

Advisory Committee consisting of diverse interests and viewpoints, but he is in no way bound by 

their advice.  This affords the Secretary unconstrained power to veto Governor‟s petitions that 

may want to limit road construction and timber harvesting in his or her state.
91

  Ultimately, the 

decision of how to manage the nation‟s inventoried roadless areas is in the hands of a public 

official who is chosen by the President, confirmed by the Senate, and serves in the President‟s 

                                                
86 Roadless Area Conservation National Advisory Committee:  Meeting Summary, p.2, May 8-9, 2006, 

http://www.fs.fed.us/emc/roadless/may_final_mtg_summary.pdf (accessed Oct. 8, 2006). 
87 Id.; Roadless Area Conservation National Advisory Committee:  Meeting Summary, p.2, Aug. 30-31, 2006, 

http://www.fs.fed.us/emc/roadless/aug_final_mtg_summary.pdf (accessed Oct. 8, 2006). 
88 Id. 
89 Id.  The Advisory Committee uses the eight elements published in the State Petitions Rule and an additional 

element added by the Committee:  (1) The location and description of the particular lands; (2) The particular 
management requirements recommended; (3) The identification of the circumstances and needs intended to be 

addressed by the petition including conservation of roadless values and characteristics, recreational opportunities, 

and consideration of land not classified as roadless areas;(4)(5)(6) A description of how the recommended 

management requirements differ from existing applicable land management plans and existing State or local land 

conservation policies, and how they would comply with applicable laws and regulations, including NEPA and ESA; 

(6) A description of how recommended management requirements would affect the fish and wildlife that utilize the 

particular lands in question and their habitat, and water resources; (7) A description of any public involvement 

efforts undertaken by the petitioner during development of the petition and an expectation to see an attempt to 

involve interested stakeholders; (8) A commitment by the petitioner to participate as a cooperating agency in any 

environmental analysis for a rulemaking process; and (9) information or data gaps needed to provide a complete 

picture to the Committee.  36 C.F.R. § 294.14 (May 13, 2005); Roadless Area Conservation National Advisory 

Committee:  Meeting Summary, p.2, Aug. 30-31, 2006, 
http://www.fs.fed.us/emc/roadless/oct_final_mtg_summary.pdf (accessed Oct. 8, 2006). 

 
90 Robert Glicksman, From Cooperative to Inoperative Federalism:  The Preverse Mutation of Environmental Law 

and Policy, 41 Wake Forest L. Rev. 719 (Fall 2006). 
91 Id. 
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cabinet.  The Secretary of Agriculture is a very political position both in who is nominated and 

confirmed, and how it is influenced by the current majority political party.   

  

III. ANALYSIS OF CALIFORNIA V. USDA 

A.   Litigation Leading up to California v. USDA 

 On May 10, 2001, two days before the moratorium on the Roadless Rule was about to 

expire, an Idaho district court issued a preliminary injunction on the implementation of the Rule.  

The court found that the Rule violated NEPA and the Wilderness Act.  While the Forest Sevice 

decided not to appeal, environmental groups who had intervened at the district court level 

appealed to the Ninth Circuit, which reversed the injunction.  When the court issued its mandate 

in April 2003, the Roadless Rule went into effect.  In July of 2003, a Wyoming district court 

issued a nationwide permanent injunction against the Roadless Rule.  This court, like the Idaho 

District Court, that the Rule violated NEPA and the Wilderness Act.  Again this ruling was 

appealed to the Tenth Circuit by environmental organizations after NFS declined to appeal.   

 In May of 2005, one day after oral arguments were heard in the Tenth Circuit court, the 

National Forest Service adopted the State Petitions Rule, which specifically replaced and 

invalidated the Roadless Rule.  The Tenth Circuit held that because the State Petitions Rule 

replaced the Roadless Rule, the appeal of the injunction was moot.  The Court then granted the 

request of the environmental groups to vacate the district court‟s judgment because the case 

became moot through circumstances beyond the control of the groups. 

  In August 2005, three months after the enactment of the State Petitions Rule, the 

states of California, Oregon, and New Mexico sued the USDA and the USFS for issuing the 

State Petitions Rule.  In September 2005, numerous environmental groups, represented by 
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Earthjustice, also brought suit.  The two suits were consolidated and docketed to Judge Elizabeth 

LaPorte of the Northern District of California.  The states and the groups both contended that the 

Defendants violated NEPA, ESA, and the Administrative Procedures Act (APA) because they 

did not comply with the procedures required by those Acts.  Plaintiffs filed for summary 

judgment and Defendants filed an opposition and cross-motion.   

 

B.   Holding and Reasoning 

 On September 20, 2006, after hearing extensive oral argument, Judge Eliabeth Laporte 

held for the Plaintiffs, reinstating the Roadless Rule and enjoining any activity contrary to the 

Rule.
92

  She held that the Forest Service did not comply with the procedures mandated by 

Congress for consideration of potential environmental impacts prior to implementing the State 

Petitions Rule.  The primary issue in the case was “whether the State Petitions Rule is merely 

procedural” in which case the Forest Service was exempt from complying with NEPA and ESA, 

or if it “constitutes a substantive repeal of the Roadless Rule.”
93

   

 NEPA requires that an Environmental Impact Statement (EIS) be prepared when a “major 

Federal action significantly affect[s] the quality of the human environment . . . .”
94

  The Forest 

Service Handbook excludes from documentation in an EIS or Environmental Assessment (EA) 

“rules, regulations, or policies to establish Service-wide administrative procedures, program 

processes, or instructions.”
95

  The Defendants argued that the Wyoming district court had already 

enjoined the Roadless Rule making its replacement by the State Petitions Rule a purely 

                                                
92 California v. USDA, 2006 WL 2711469, *41 (N.D. Cal.). 
93 Id. at *5. 
94 Id. at *15 citing 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1508.11. 
95 57 Fed. Reg. 43180, 43208 (Sept. 18, 1992). 
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procedural matter.
96

  Therefore, they argue that they did not have to comply with NEPA by 

completing an environmental analysis because the State Petition Rule had no impact on the 

environment.
97

  “[N]o extraordinary circumstances exist which would require preparation of an 

environmental assessment or environmental impact statement.”
98

  Plaintiffs contended that the 

State Petitions Rule “substantially repealed uniform, national protections,” put in place by the 

Roadless Rule and replaced them with a system of localized planning.
99

  

 As opposed to the Roadless Rule that underwent almost three years of environmental 

impact study, the Forest Service did not prepare a biological evaluation under ESA or conduct an 

environmental analysis to comply with NEPA for the State Petitions Rule.  As noted by the 

Idaho district court and echoed by Judge Laporte, there can be no doubt that roadless areas 

would be more protected under the Roadless Rule than under the State Petition Rule.
100

  The 

adoption of either of these rules would impact the environment requiring and EIS.  The 

institution of the Roadless Rule would lead to a “reduction in human intervention [that would] 

alter the environmental status quo.”
101

  Likewise, Judge LaPorte found that the reinstatement of 

the State Petitions Rule, which restored the “forest-by-forest regime,” also impacted the 

environment because it was less protective than the Roadless Rule.
102

  “To characterize this shift 

from uniform national protections for roadless areas to protections that vary by state as well as 

                                                
96 Id. at *17. 
97 Id. 
98 70 Fed. Reg. 25654, 25660 (May 13, 2005). 
99 California v. USDA, 2006 WL 2711469, *16 (N.D. Cal.). 
 
100 California v. USDA, 2006 WL 2711469, *17 (N.D. Cal.). 
101 California v. USDA, 2006 WL 2711469, *17 (N.D. Cal.) citing Kootenai Tribe v. Veneman, 313 F.3d 1094, 

1115 (9th Cir. 2002). 
102 California v. USDA, 2006 WL 2711469, *18 (N.D. Cal.). 
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by forest as merely procedural would elevate form over substance and eliminate environmental 

assessment of this substantial change.”
103

   

 Judge LaPorte points out that Defendant‟s intended to permanently revoke the Roadless 

Rule.  In the State Petitions Rule, the Defendant made it clear that “should all or any part of [the 

State Petitions Rule] be set aside, the Department does not intend that the [Roadless Rule] be 

reinstated, in whole or in part.”
104

  Even in their case concerning the second injunction of the 

Roadless Rule before the Tenth Circuit, the Defendants argued that it was moot because the State 

Petitions Rule completely replaced and superceded the Roadless Rule.
105

   

 The legal effect of the Tenth Circuit Court of Appeals‟ decision to vacate the Wyoming 

district court decision was to preserve the rights of the Plaintiffs.
106

  The benefit of a vacatur by 

an appellate court for an appellant is that in future litigation the decision of the lower court is 

considered untested and is not binding.  The purpose of vacatur is “to prevent a judgment, 

unreviewable because of mootness, from spawning any legal consequences.”
107

  If the N.D. Cal. 

court held that the injunction enjoined the Roadless Rule and therefore obviated the need for 

ESA and NEPA analysis, then it would have given impermissible legal consequence to the 

vacated judgment.
108

  Because the appeal was deemed moot by the Tenth Circuit, Judge LaPorte 

did not give the injunction any legal significance.
109

  “Defendants cannot have it both ways, that 

is, take deliberate action that moots a pending appeal, triggering vacatur, yet rely on the vacated 

decision to avoid compliance with procedures mandated by environmental laws.”
110

  Therefore, 
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she held that the State Petitions Rule, and not the Wyoming district court injunction, destroyed 

the Roadless Rule.
111

   

 The Defendants also argued that an EIS was not required under NEPA because the new 

Rule does not presently impact the environment.
112

  The State Petitions Rule sets out that under 

its system, subsequent State-specific inventoried roadless area rulemaking may be proposed by 

individual states, at which time the Forest Service would fully consider the environmental effects 

of that rulemaking in compliance with NEPA procedures.
113

  This regulation “has no direct, 

indirect, or cumulative effect on the environment” because it “neither prohibits nor requires any 

action that would fund, authorize, or carry out activities on National Forest System lands.”
114

  

The Defendants argued that the State Petitions Rule was “environmentally neutral” because, 

while the environment might be impacted as petitions change current forest managing 

techniques, presently the new Rule did not do that.  
115

  Judge LaPorte held that because the State 

Petitions Rule took away protections of roadless areas when it repealed and replaced the 

Roadless Rule, the adoption of the Rule currently affected the environment.
116

 

 As a fallback argument, Defendants contended that the EIS that satisfied NEPA for the 

Roadless Rule, satisfies the State Petitions Rule‟s requirement for an EIS.
117

  In the Roadless 

Rule EIS, the Forest Service was required by NEPA to list and consider several alternatives 

when determining the best course of action.
118

  The Roadless Rule embodies one of the 

alternatives that was chosen.
119

  Another alternative was that of no action, under which there was 
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to be no restriction on road construction and reconstruction, or on timber harvesting.
120

  

Defendants argue that this “no action” alternative satisfied their requirement under NEPA to 

complete an environmental analysis.
121

  Judge LaPorte held that this “fundamentally 

miscontrue[d] the role of the consideration of reasonable alternatives.”  The “no action” 

alternative serves as a baseline in all EISs and “generally does not satisfy the proposed action‟s 

purpose and need.”
122

  She rejected the Defendant‟s argument that the State Petitions Rule and 

Roadless Rule share the same purpose; the Roadless Rule highlighted the inherent problems with 

local decisionmaking and instituted a national protection system, and the State Petitions Rule 

permitted the recognition of local situations in determining State-specific management plans.
123

  

Also, the Roadless Rule EIS evaluated land management plans as they existed in 2000.
124

  Many 

of these plans had changed between 2000 and 2005, so the “no action” alternative listed would 

no longer represent the baseline.
125

  The N.D. Cal. court determined that the Forest Service had 

to but did not comply with NEPA and complete a NEPA analysis when it adopted the State 

Petitions Rule.
126

 

  Under ESA, a federal agency must consult with the National Marine Fisheries Service 

(NMFS) and the Fish and Wildlife Service (FWS) to “„insure that any action authorized, funded, 

or carried out by [a federal] agency . . . is not likely to jeopardize . . . endangered species or 

threatened species . . . .‟”
127

  The court determined that because the “agency action” defined 

under ESA is even broader than under NEPA, the “threshold for triggering the ESA consultation 
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process is low[er]” than for a NEPA analysis.
128

  The Forest Service should have consulted with 

NMFS and FWS when they adopted the State Petitions Rule and because they did not, they 

violated the ESA.
129

  The court also determined that an evaluation of whether Defendants 

violated the APA was not needed because it had already determined that Defenedants failed to 

conduct an environmental analysis under NEPA and consult with NMFS and FWS under ESA.
130

 

 In constructing a remedy, Judge LaPorte decided to follow Ninth Circuit precedent that 

“the effect of invalidating an agency rule is to reinstate the rule previously in force.”
131

  She set 

aside the State Petitions Rule and reinstated the Roadless Rule.
132

  Defendants were enjoined 

from taking any action inconsistent to the Roadless Rule without proper environmental 

analysis.
133

 

   

IV.   EFFECT OF CALIFORNIA V. USDA  

 After Judge LaPorte‟s ruling, the Forest Service Chief issued a national directive to stop 

roadless area activities unless consistent with the Roadless Rule.  Despite this, Judge LaPorte‟s 

ruling is far from the final answer to the roadless area management issue; in fact, it seems to 

have raised more questions than answers.  Despite the holding that Defendants were enjoined 

from acting contrary to the Roadless Rule, the Advisory Committee was rechartered by President 

Bush and decided to continue reviewing petitions.  Instead of abandoning their petitions, most 

states have elected to carry on with the procedure.  Idaho‟s petition was submitted, reviewed, and 

accepted two months after California v. USDA
134

 was decided. 
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 While the Bush administration considers its options, Undersecretary Rey has begun 

recommending the APA - which allows any individual to petition for regulatory change - as 

another option for states that still want to manage their own roadless areas.  Whether it's under 

the Administrative Procedures Act, or Bush's state petition rule is reinstated on a future appeal, 

chances are good the states' recommendations will eventually make it to Washington for 

consideration.  State of Wyoming asked the Wyoming district court judge for the immediate 

reinstatement of his 2003 decision enjoining the Roadless Rule.  The future management system 

of roadless areas seems to depend not only on the fate of California v. USDA to the Ninth 

Circuit, but on many factors.    

 

A.   Changes Made to the State Petitons Rule 

 If the State Petitions Rule persists as the Rule to management inventoried roadless areas, 

some changes should be made to the Rule. 

 Some exceptions should be added to the Rule to allow for special situations along state 

boundaries.  Judge LaPorte found in California v. USDA that the State Petitions Rule did more 

than merely reinstate the old system of local forest management, it established a system in which 

management plans would not only vary from forest to forest, but state to state.
135

  The possibility 

exists for forests that fall on state lines that two or more contradictory forest plans could manage 

these forests.
136

  One state could petition for more protection for those roadless areas while the 

neighboring state will petition for less.  Defendants admitted at trial that they were unsure of the 
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consequences from or how the State Petitions Rule would deal with this kind of situation.
137

  An 

example of this situtation has since arisen between Virginia and West Virginia. 

 West Virginia has stated its intention that it will not file a petition and will, according to 

the State Petitions Rule, revert back to its local land management plans.
138

  Virginia submitted its 

petition on December 22, 2005.
139

  The Virginia petition asked for full roadless protection in 

accordance with the Roadless Rule.
140

  The Roadless Advisory Committee reviewed the 

Virginia‟s petition
141

 and the Secretary to accepted it on June 21, 2006.
142

  Several roadless areas 

straddle the Virginia/West Virginia boundary, including one in Jefferson National Forest called 

Mountain Lake Addition B.
143

  The State Petitions Rule does not address this problem and no 

where in the USDA‟s response to the Virginia Governor was the situation dealt with.
144

  There 

are many more examples of possible conflict such as roadless areas in the Targhee National 

Forest that straddle the border of Idaho and Wyoming.
145

  While Wyoming has decided not to 

submit a petition, Governor Risch of Idaho has submitted a petition to the USDA, which is as of 

the writing of this article being reviewed, that seeks to adopt a management plan that has less 

protections than under the Roadless Rule.
146

  Little Grass Mountain roadless area straddles the 

Idaho/Washington border; Washington is one of the states suing the USDA for reinstatement of 
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the Roadless Rule.
147

  If the State Petitions Rule stands, these conflicts must be solved either by 

the Secretary of Agriculture and the Forest Service by amending the petitions submitted by the 

states, or by the states themselves by enacting land management plans that deal with issues. 

 In the past, Congress has given the Forest Service very little guidance in making 

decisions regarding general land use conflicts; Congress believed that science could be used by 

the Forest Service to make decisions objectively.
148

  It became apparent however, as decisions by 

the Forest Service were increasingly overlooked and overruled, that while science can inform 

decisions, decisions are best made by value judgments.
149

  To legitimize the basis of these value 

judgments in making decisions, Congress included public participation as part of the Forest 

Service‟s decision-making process.
150

  Statutes governing adopting of new forestry rules and 

regulations provide for set periods of public comment.  The Roadless Rule and State Petitions 

Rule were both adopted after months of public meetings were held and comments.
151

   

 One of the problems with the State Petitions Rule is that it lacks procedural standards 

both for the Secretary in deciding on petitions and for states in drafting them.
152

  Decisions made 

both in drafting petitions and accepting will be subject to the same problems as the Forest 

Services rules and regulations – legitimacy.  Guidelines should be added to the State Petition 

Rule to regulate the petitions and the acceptance of them in order to standardize the process.  

Also, states in drafting and the Secretary in accepting petitions should encourage public response 

to individual petitions.  The same comment period that is required before a Forest Service rule or 

regulation is enacted should be required for each petition.  Involving concerned stakeholders in 
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the process could ensure that the land management plans are used to preserve the values and 

characteristics of the land and produce broadly accepted policies.  

 Conservationists claim that, while Idaho‟s petition has some redeeming qualities, it has 

some flaws that stem from a controversial process of gathering public comments.  The Governor 

started at the county level assembling information more than two years ago, but provided no 

uniform guidelines on how recommendations were gathered.  The process was confusing; many 

recommendations were discarded because they did not list the roadless area number or fit the 

comment into certain prescriptions.  Fixing problems such as these can improve the quality of 

responses and recommendations. 

 

V.   CONCLUSION 

 The ruling in California v. USDA is not the final solution that many want it to be.  The 

ruling enjoining all activity contrary to the Roadless Rule and the national directive from Forest 

Service Chief Bosworth to stop roadless area activities unless consistent with the Roadless Rule, 

do not seem to have much effect.  The state petition process is continuing and states are avoiding 

the protections under the Roadless Rule.  As the State Petitions Rule continues to be enforced, 

some problems need to be addressed.  Conflicting land management plans of roadless areas that 

fall on state boundaries need to be addressed by either the Department of Agriculture or the 

states individually.  Also, there needs to be more public involvement in the drafting and 

acceptance of state‟s respective land management plans.  Whether the State Petitions Rule 

continues to be enforced or the Roadless Rule is reinstated, roadless areas should be treated as a 

valuable part of our country.  


