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I. INTRODUCTION 

Chattanooga Creek has made the transition from being one of the most polluted 

waterways in the United States to undergoing partial remediation by the Environmental 

Protection Agency (EPA).
1
  Its current contaminated state remains untreated, and prompt EPA 

action is necessary to ensure a permanent remediation.
2
  This paper will describe the past and 

present condition of Chattanooga Creek in Chattanooga, Tennessee.  After a review of the EPA 

action that has been taken through the designation and remediation of this Superfund site, this 

paper will suggest the adequacy of those actions and the potential impediments to the site‟s 

completion, as well as, proposed solutions. 

In many designated Superfund waterway sites, the presence of Polycyclic Aromatic 

Hydrocarbons (PAH), such as coal tar, creosote, and associated containments, is a common 

sediment contamination problem.
3
  PAHs currently contaminate Chattanooga Creek, with no 

plan proposed for removal.
4
  PAHs threaten the quality of the groundwater and upon human 

exposure, create associated health risks.
5
  Those exposed to such dangerous contaminants are 

                                                
† Bonnie Wright-Woodward received her J.D. from Appalachian School of Law in 2007. 
1 Virginia Tech Dept. of Urb. Affairs & Plan., All Aboard for Chattanooga Creek, Chattanooga, Tennessee, 

Chugging Along: a journey from a polluted creek to a healthy neighborhood, http://www.uap.vt.edu/ 

checkyoursuccess/cs3.html (accessed Sept. 29, 2006) [hereinafter Virginia Tech]. 
2 Id. 
3 TerraTherm, Process Description (ISTD), “Technical Description,” http://www.terratherm.com/technology/ 
process.htm (accessed Nov. 5, 2006). 
4 Ian Berry, Creek Cleanup May Not be Finished Until Next Year, Chattanooga Times Free Press, 15 (Sept. 15, 

2006). 
5 Dept. of Health, Environmental Health Fact Sheet, “Polycyclic Aromatic Hydrocarbons (PAHs),” 

http://www.idph.state.il.us/envhealth/factsheets.polysyslicaromatichydrocarbons.htm (accessed Oct. 17, 2006). 

http://www.uap.vt.edu/%20checkyoursuccess/cs3.html
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http://www.terratherm.com/technology/%20process.htm
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commonly minorities or those of a low socioeconomic status, both of which frequently live in  

unremediated conditions longer.
6
  These residents need interest group support and stricter 

guidelines for negotiations with the wealthy and “potentially responsible parties” (PRP) in order 

to assure a complete and permanent solution to their involuntary problem. 

II. POLLUTION HISTORY 

The pollution of Chattanooga Creek took place during a time of great prosperity in 

Chattanooga.
7
  After decades of accumulation, the problems that resulted from the contamination 

were not addressed until the most affected residents took a stand and demanded action.
8
  The 

EPA responded and partially removed the most visibly contaminated sediment.
 9

  The 

impediments to completion and delays by those responsible now stand to increase the 

detrimental effects of the most embedded contaminants.
10

 

a. Prosperity Leads to Pollution 

Chattanooga Creek is a tributary of the Tennessee River in Hamilton County, Tennessee. 

At least a 1.9-mile section of the Creek has historically been subject to substantial pollution.
11

  

Chattanooga Creek‟s exposure to coal tar and other contaminants began during the Civil War and 

continued through World War II.
12

  Due to its proximity to the Tennessee River, Chattanooga 

was a prime location for transportation and industry during this period.
13

  The most centralized 

                                                
6 Hilary Sigman, The Pace of Progress at Superfund Sites: Policy Goals and Interest Group Influence, 44 J.L. & 

Econ. 315, 324-325 (2001). 
7 Virginia Tech, supra n. 1. 
8 Id. 
9 U. S. Environmental Protection Agency, Tennessee NPL/NPL Caliber Cleanup Site Summaries 
http://www.epa.gov/Region4/waste/npl/npltn/tennprtn.htm (updated Apr. 25, 2006). 
10 Id. 
11 Virginia Tech, supra n. 1. 
12 Id. 
13 Id. 

http://www.epa.gov/Region4/waste/npl/npltn/tennprtn.htm


249 

 

industrial area has historically been located directly adjacent to Chattanooga Creek and remains 

there to this day.
14

 

Beginning in the 1800s, area coke ovens and iron smelters produced coal tar as a by-

product and subsequently disposed of it into the Creek‟s waters.
15

  A lack of regulation on the 

emissions and substance disposal from the city‟s industries, railroads, and coal plants, combined 

with the effects of Chattanooga‟s topography, caused a great deal of pollution to remain stagnant 

over the area.
16

  Industries and residents freely disposed of other substances and refuse into the 

water, adding to the contamination.
17

  As a result, Chattanooga Creek became one of the most 

polluted waterways in the southeast.
18

  As announced by Walter Cronkite on the Evening News 

in 1969,
19

 the Department of Health, Education and Welfare deemed Chattanooga to be one of 

the most polluted cities of the nation.
20

  This designation began a movement by Chattanooga‟s 

citizens to develop a new environmental perception and revitalize the city.
21

 

b. Community Efforts 

The city of Chattanooga formulated a plan in 1982, deemed „Vision 2000‟, encouraging citizens 

to bring forth ideas to improve Chattanooga‟s environment.
22

  More than 1,700 people responded 

with ideas that resulted in one of the first community-driven goal processes in the United 

States.
23

  The forty goals that Chattanooga developed as its “Commitment Portfolio” included 

                                                
14 Id. 
15 Id. 
16 Chattanooga/Hamilton County Air Pollution Bureau, History, “In 1969,” http://www.apcb.org/about/history.aspx 

(accessed Sept. 29, 2006). 
17 Virginia Tech, supra n. 1. 
18 Id. 
19 Chattanooga Area Conv. & Visitors Bureau, Chattanooga History, http://www.chattanoogafun.com/history/ 

(accessed Nov. 7, 2006). 
20 Chattanooga/Hamilton County Air Pollution Bureau, supra n.16. 
21

 Virginia Tech, supra n. 1. 
22 Chattanooga Area Conv. & Visitors Bureau, supra n. 19. 
23 Rivercity Company, The Downtown Story ï Vision 2000/Chattanooga Venture, http://www.rivercitycompany 

.com/dtstory/Vision_2000.asp (accessed Oct. 15, 2006). 

http://www.apcb.org/about/history.aspx
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renovations of the downtown area and low-income public housing areas.
24

  The focus on 

renovation of public housing was limited to providing new and improved housing structures and 

implementing crime prevention measures, but was not extended to the surrounding 

environmental conditions.
25

   

This plan was later reformatted into “ReVision” in 1993, citing new goals for the city.
26

  

All of the goals emphasized an improved and equal opportunity access to Chattanooga‟s 

attractions and public areas, with no apparent implications to the low-income environmental 

conditions.
27

  Both plans were considered successful in their execution, and were integral parts of 

Chattanooga‟s current image as an environmentally conscious city.
28

 

Those most affected by the pollution created awareness about Chattanooga Creek‟s 

condition.  The resident areas of Alton Park and Piney Woods were and still are located closest 

to the Creek, as well as in the heavily industrialized part of Chattanooga.
29

  The residents of 

these areas noticed horrible smells emanating from the Creek and those residents exposed to the 

water experienced various health problems.
30

  A homeless man was hospitalized and treated for 

chemical burns after bathing and drinking Chattanooga‟s water.
31

  Resident children developed 

rashes after exposure to water from the Creek that had flooded onto their school ball field.
32

  

Being primarily low-income areas, the residents had little political power with which to raise 

awareness of the Creek‟s pollution.
33

  

                                                
24 Id. 
25 Sustainable Communities Network Studies, Chattanooga, A City Worth Watching, http://sustainable.org/ 

casestudies/tennessee/TN_af_chattanooga.html (updated Oct. 26, 1996). 
26 Id. 
27 Id. 
28 Id. 
29 Virginia Tech, supra n. 1. 
30 Id. 
31 Id. 
32 Id. 
33 Sigman, supra n. 6, at 334. 

http://sustainable.org/%20casestudies/tennessee/TN_af_chattanooga.html
http://sustainable.org/%20casestudies/tennessee/TN_af_chattanooga.html
http://sustainable.org/%20casestudies/tennessee/TN_af_chattanooga.html
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In 1992, Mr. Milton Jackson, an Alton Park resident, formed a citizens group at a local 

church meeting to address the foul odors that the Creek emitted.
34

  Dubbed “Stop Toxic 

Pollution” (S.T.O.P.), this group launched a publicity campaign to create awareness of the 

problem, and saw several articles published in the local newspaper.
35

  As a result of S.T.O.P.‟s 

efforts, other environmental groups became aware of the problems and started to get involved, 

including Greenpeace who assisted S.T.O.P. in approaching the appropriate governmental 

agencies, to request support and attention.
36

  S.T.O.P.‟s efforts drew the attention of the Agency 

for Toxic Substance and Disease Registry, the Georgia and Tennessee state governments, and the 

Department for Housing and Urban Development.
37

  S.T.O.P. has remained active as an 

environmental justice group.
38

  STOP worked in conjunction with the University of Tennessee at 

Chattanooga to request the EPA‟s Region IV Office of Environmental Justice to sample the 

Chattanooga Creek floodplain after the initial excavations by the EPA were performed.
39

  This 

sampling resulted in the discovery of PAHs and suspected creosote, which will be discussed later 

in the paper.
40

  STOP remains active with the University of Tennessee to increase education 

about the Creek‟s status and the work has been done.
41

 

c. Environmental Protection Agency (EPA) Action 

The federal Comprehensive Environmental Response, Compensation, and Liability Act 

(CERCLA) dictates the Superfund process.
42

  Congress passed CERCLA, as a quick way to 

                                                
34 Virginia Tech, supra n. 1. 
35 Id. 
36 Id. 
37 Id. 
38 Id. 
39 Maya Belka, South Chattanooga Creek Floodplain: A Case Study http://www.utc.edu/Academic/ 

EnvironmentalScienceGraduateProgram/4-belka.php (accessed Oct. 29, 2006). 
40 Id. 
41 Id. 
42 42 U.S.C.S. § 9611 (LEXIS 2006). 

http://www.utc.edu/Academic/%20EnvironmentalScienceGraduateProgram/4-belka.php
http://www.utc.edu/Academic/%20EnvironmentalScienceGraduateProgram/4-belka.php
http://www.utc.edu/Academic/%20EnvironmentalScienceGraduateProgram/4-belka.php


252 

 

respond to the immediate threat of thousands of uncontrolled hazardous waste sites.
43

  The 

Superfund Amendment and Reauthorization Act (SARA) of 1986 encouraged negotiation 

settlements between the EPA and those responsible for the pollution.
44

  Both CERCLA and 

SARA are retroactive and apply to any past, current and potential future pollution.
45

  Both are 

also strict liability statutes, allowing one PRP to be held liable for funding a cleanup regardless 

of its amount of contribution.
46

  CERCLA sets forth three basic stages in which a contaminated 

site becomes a Superfund site, and is subsequently remediated: (1) Designation, (2) Negotiation, 

and (3) Remediation.
47

  

i.   Designation Stage 

The first Superfund stage begins with the site being deemed a potential Superfund site, 

often through the public attention  brought to potential affects that contamination has on the 

community.
48

  The EPA then studies the hazard level of the site‟s contamination to determine if 

it should be included on the National Priorities List (NPL).
49

  Only those sites placed on the NPL 

receive remedial action.
50

  Usually, the vast majority of proposed sites are listed and the process 

takes an average of 3 years.
51

 

In 1993, the Agency for Toxic Substances and Disease Registry (ATSDR) issued a Public 

Health Advisory indicating that the coal tar deposits in Chattanooga Creek presented an 

imminent and substantial threat to public health, which was the necessary designation to be 

                                                
43 William W. Balcke, Superfund Settlements: The Failed Promise of the 1986 Amendments, 74 Va. L. Rev. 123, 

126 (1988). 
44 Shana Samson, Using Alternative Dispute Resolution to Streamline Superfund, 15 Ohio St. J. on Dis. Res. 519, 

521 (2000). 
45 Id. at 522. 
46 Id. 
47 Sigman, supra n. 6, at 328-329. 
48 Id. at 327. 
49 Id. 
50 Id. 
51 Id. 
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included on the NPL.
52

  A study conducted by the ATSDR to form the basis of this Advisory 

focused on previous human contact with the Creek‟s waters.
53

  Shortly thereafter, the EPA 

fenced in a segment of Chattanooga Creek due to its concerns for the quality of the water.
54

  The 

EPA initiated a fund-lead Remedial Investigation/Feasibility Study of the segmented area, and 

Chattanooga Creek was placed on the EPA National Priorities List in September 1995.
 55

 

ii.   Negotiation Stage 

 The second Superfund stage is a decision process regarding possible remedies for the 

contaminated site.
56

  Depending on the needs for the particular site, the EPA may address the 

action with one clean up unit process or separate the site into “operable units” to be remedied 

individually with various methods.
57

  The EPA then attempts to locate a PRP as the source of the 

contamination.
58

  The EPA determines a party to be “potentially responsible” according to four 

possible classifications: (1) owners and operators of a facility from which hazardous substances 

are threatened to be released or are actually released; (2) persons who owned or operated a 

facility at the time of the hazardous substance disposal; (3) persons who arranged for disposal of 

hazardous substances, and (4) persons who transported hazardous substances and selected the 

disposal site.
59

   Section 122 of CERCLA gives the EPA the choice of either suing a PRP or 

attempting a settlement, with settlement being the preferred option.
60

  

                                                
52 IT Corp., Final Report Removal Action for the Tennessee Products Superfund Site, Chattanooga, Tennessee, Page 

21 (May 1999). 
53 Id. 
54 Virginia Tech, supra n. 1. 
55 Id. 
56 Sigman, supra n. 6, at 328-329. 
57 Id. at 327. 
58 Scott C. Whitney, Superfund Reform: Clarification of Cleanup Standards to Rationalize the Remedy Selection 

Process, 20 Colum. J. Envtl. L. 183, 189 (1995). 
59 42 U.S.C. §9607(a) (LEXIS 2006). 
60 Balcke, supra n. 43, at 132. 
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When a suit against a PRP is successful or a settlement has been reached, the EPA and 

PRPs are both able to then study and determine the feasibility, cost, and environmental 

consequences of all available methods of remediation.
61

  The criteria considered by the EPA in 

analyzing each option include: (1) overall protection of public health and environment; (2) 

compliance with state and federal requirements; (3) short-term effectiveness; (4) long-term 

effectiveness; (5) reduction of mobility, toxicity and volume; (6) implementability; (7) cost; (8) 

state acceptance; and (9) community acceptance.
62

  After a decision has been reached, the EPA 

and the state sign a Record of Decision, which justifies the remedy and summarizes the 

implications of using such method.
63

  The length of this time-period takes an average of four 

years, and can be affected by the willingness of a party to accept responsibility, and reasonably 

consider necessary method options.
64

 

 The negotiation period for the Chattanooga Creek site took seven years, a longer than the 

average period, and involved a continuous process of small removals of the contamination and 

renegotiations.
65

  By November 1998, the EPA had conducted a “non-time critical” removal 

action in an upper one-mile segment of Chattanooga Creek.
66

  This action resulted in the removal 

of approximately 25,300 cubic yards of coal tar and contaminated sediment from the Creek; as 

well as, 1,150 yards of pesticide-contaminated sediment.  Hundreds of tires were pulled from the 

Creek‟s waters.
67

  The PRPs identified with the Chattanooga Creek pollution included Southern 

Wood Piedmont (a wood treatment plant), Mead Westvaco (a paper products plant), and Reilly 

                                                
61 Sigman, supra n. 6, at 327. 
62 . S. Envtl. Protec. Agency, Cleanup of Chattanooga Creek: Tennessee Products Superfund Site Proposed Plan 

Fact Sheet 7-8, http://www.epa.gov/region4/waste/npl/npltn/tnprod/chtgcrkppf.pdf (Aug. 2002). 
63 Sigman, supra n. 6, at 327. 
64 Id. 
65 U. S. Envtl. Protec. Agency, supra n. 9. 
66 Id. 
67 Id. 
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Industries (a previous metal works factory).
68

  These companies have necessarily contributed a 

significant amount toward the current clean-up expense,
69

 but may have affected the site‟s 

ultimate completion, as will be discussed later. 

 In 2002, the EPA entered a finalized Record of Decision.
70

  The EPA‟s proposed fact 

sheet reflected that the EPA considered six remedial alternative measures.
71

  The sixth removal 

measure was determined to provide the desired balance of the nine criteria considered by the 

EPA.
72

  The chosen measure involved off-site removal of the contaminated material and sending 

it to a recycling facility.
73

 

iii.  Remediation Stage 

 The third stage of the Superfund process is the actual remediation, or clean up, of the 

contaminated site.
74

  Initially, an engineering remedial design plan is developed.  Following this, 

the actual cleanup process begins.
75

  This action varies greatly, depending on the site and takes 

an average of one year to complete.
76

  Actions range from simply containing a contaminant, to 

excavating the contaminant from the site.
77

  If this primary attempt to clean up the site does not 

prove effective, then the site may remain on the NPL and further efforts may be ordered.
78

  Once 

there has been an effective cleanup, the site qualifies as “construction complete”.
79

  Although no 

major work may be necessary, the site may require further maintenance.
80

  The EPA may then 

                                                
68 Berry, supra n. 4.. 
69 Berry, supra n. 4. 
70 U.S. Envtl. Protec. Agency, supra n. 62. 
71 Id. 
72 Id. 
73 Id. 
74 Sigman, supra n. 6, at 328. 
75 Id. 
76 Id. 
77 Id. 
78 Id. 
79 Id. 
80 Id. 
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propose the site for deletion from the NPL after a community comment period.
81

  As of 1997, 

only ten percent of sites listed on the NPL had reached this stage, with an average completion 

time of eleven years.
82

 

 In August 2004, an “Explanation of Significant Differences” (ESD) was issued by the 

EPA regarding Chattanooga Creek.
83

  Included in this action was the development of a Remedial 

Design/Remedial Action Consent Decree Cleanup Committee (4C).
84

  This consent decree 

recovered past response costs of clean up efforts from the PRPs.
85

  4C also secured a 

commitment by the parties to begin the final phase of the clean up by May of 2005.
86

  The ESD 

specified certain actions to be taken, including the excavation and disposal of visually impacted 

sediment, in order to stabilize the Creek‟s banks.
87

  The consent decree was initiated in 

September 2005 and the entire removal was scheduled to be complete at the end of 2006.
88

  The 

PRPs contracted the cleanup task to Montana-based Envirocon, which performed the extraction 

of coal tar and transported it to nearby drying beds.
89

 

III. CURRENT CLEAN UP STATUS 

    The EPA is currently conducting the second and final clean up stage of a 1.9-mile stretch of 

the Creek, which has cost an estimated 1.9 million dollars.
90

  The entire clean up of Chattanooga 

Creek has cost an estimated thirty-two million dollars.
91

  The clean up has now been delayed 

                                                
81 Id. 
82 Id. 
83 U.S. Envtl. Protec. Agency, Tennessee NPL/NPL Caliber Cleanup Sites Summaries, http://www.epa 

.gov/Region4/waste/npl/npltn/tennprtn.htm (accessed Oct. 3, 2006). 
84 Id. 
85 Id. 
86 Id. 
87 Id. 
88 Id. 
89 Envirocon, Chattanooga Creek Remediation, Chattanooga, Tennessee, 

http://www.envirocon.com/about/articles/chattanooga.htm (accessed Nov. 10, 2006). 
90 Berry, supra n. 4. 
91 Id. 

http://www.envirocon.com/about/articles/chattanooga.htm
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over a year due to stalled negotiations between the EPA and the PRP‟s regarding a newly 

discovered contaminant.
92

  

a. Delay and Difficulty 

As of September 2005, the EPA crew encountered a significant impediment to their 2006 

completion of the final clean up.
93

  Creosote, a non-aqueous phase liquid (or material made with 

a liquid other than water) and wood preserver, was found in the Creek‟s sediment.
94

  The 

contaminant settled in a 90° angle bend of the Creek and was bubbling out of the sediment into 

the water, causing a continuous re-contamination cycle.
95

  The adjoining Tennessee River‟s flow 

also caused the water in the Creek to flow backwards causing a further impediment to the 

filtering of this substance from the area.
96

  Envirocon‟s initial solution was to install a liner along 

the creek bed called Aquablock.
97

  This liner would contain the new contaminant as it was 

excreted from the sediment and ideally prevent its exposure to the water above.
98 

 

 Creosote is considered a polycyclic aromatic hydrocarbon (PAH), which is a certain type 

of chemical that results from the burning of certain substances.
99

  Laboratory tests recognized by 

the Illinois Department of Public Health have connected the exposure to PAHs with long-term 

illnesses such as cataracts, kidney and liver damage, and jaundice.
100

  Breathing or touching 

PAHs is connected with lung, stomach, and skin cancer in animal testing.
101

  A primary concern 

                                                
92 Pajamas Media, Company Disputes Claim on Pollutant, http://news.pajamasmedia.com/politics/2006/08/19/ 

10359576_Company_disputes.shtml (accessed Nov. 16, 2006). 
93 Berry, supra n. 4. 
94 Id. 
95 Id. 
96 Id. 
97 Id. 
98 Id. 
99 Ill. Dept. of Health, supra n. 5. 
100 Id. 
101 Id. 

http://news.pajamasmedia.com/politics/2006/08/19/%2010359576_Company_disputes.shtml
http://news.pajamasmedia.com/politics/2006/08/19/%2010359576_Company_disputes.shtml
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with the presence of creosote or PAHs absorbed into sediment is the potential for exposure to the 

ground water source below.
102

 

IV. ANALYSIS OF ACTION 

The Superfund program has been widely criticized for inefficiently completing 

remediation actions.
103

  Some economic experts attribute interest group influence to the 

Superfund program‟s prioritization of certain sites.
104

   The EPA does overtly prioritize a site‟s 

completion on the actual environmental conditions, voter turnout, or legislative oversight.
105

  

Liable parties generally delay the completion process of Superfund sites, specifically site 

locations within minority communities.
106

  The following factors appear to have affected the 

progress of Chattanooga Creek‟s completion: the negotiation process with PRPs and the 

disproportionate treatment of minority communities. 

a. Cooperation of Potentially Responsible Parties 

Surveyed EPA site managers consider cooperative PRPs to be one of the most important 

factors in a site‟s progress.  The negotiation period with PRPs proves to be the most common 

cause of delay of a Superfund site.
107

  CERCLA does not have actual language regarding liability 

beyond the general strict standard, though case law has established a joint and several liability 

standard beyond the general strict liability standard.
108

  Therefore, a party can be held liable for 

the full cost of the cleanup, regardless of its actual percentage contribution.
109

  PRPs negatively 

react to the strict liability and joint and several liability aspects of CERCLA‟s application that 

                                                
102 Adam Sigler & Jim Bauder, What is that Black Gue on Railroad Ties and Utility Poles?, 

http://waterquality.montana.edu/docs/wqfaqarchives/wq_faq_3.shtml (accessed Oct. 17, 2006). 
103 Sigman, supra n. 6, at 338. 
104 Id. 
105 Id. 
106 Id. 
107 Id. at 324. 
108 Martin A. McCory, Whoôs on First: CERCLA Cost Recovery, Contribution, and Protection, 37 Am. Bus. L.J. 3, 

11 (1999). 

http://waterquality.montana.edu/docs/wqfaqarchives/wq_faq_3.shtml
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place the burden on the PRPs to establish other PRPs‟ contributions.
110

  As Superfund sites are 

often mixes of many different contaminants, CERCLA does not require the EPA to specifically 

link every trace of contaminant to a party in order to allocate liability.
111

  The only defenses to 

liability set forth by CERCLA require the PRP to establish that the release of hazardous 

substances was caused by: (1) an act of God; (2) an act of war; (3) an act or omission of a third 

party; or (4) any combination of the previous three defenses.
112

  Section 113(f)(1) of CERCLA 

allows PRPs, who would otherwise be responsible for the entire cleanup, to seek contribution 

from other PRPs.
113

  The PRPs are given the burden to establish the divisibility of harm between 

itself and other PRPs.
114

  CERCLA does not specify when this contribution suit option is 

available to the PRPs, but it does not limit them to any certain stage in the process.
115

  As an 

incentive, PRPs that settle their liability with the EPA are protected from future contribution 

actions by other PRPs that do not settle.
116

  

Upon accepting the liability that has been placed upon them, PRPs have incentives to 

delay the progress of a Superfund site in order to postpone and effectively lower their potential 

costs in the cleanup.
117

  By delaying action, PRPs can reduce their costs via either contamination 

spreading, which makes cleanup more difficult, or contamination diminishment/dispersion, 

which makes cleanup potentially less expensive.
118

  

                                                                                                                                                       
109 Sigman, supra n. 6, at 322. 
110 Samson, supra n. 44, at 529. 
111 McCory, supra n. 108, at 12-13. 
112 Id. at 14-15. 
113 Id. at 22. 
114 Id. at 14. 
115 Id. at 22. 
116 Id. at 24-25. 
117 Sigman, supra n. 6, at 322. 
118 Id. 
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CERCLA‟s strict liability standard makes it difficult for a PRP to defend against liability 

that is placed upon it.
119

  Conversely, the federal government prefers to not allow conflicts 

regarding liability to reach the litigation stage, as reflected in SARA‟s offer of wide latitude for 

negotiation power to the EPA, thereby encouraging settlements.
120

 The EPA can utilize two 

effective methods to encourage Southern Wood Piedmont (SWP) to settle and/or negotiate more 

cooperatively: mixed funds settlements and alternative dispute resolution. 

i. Alternative Dispute Resolution 

The EPA has previously used alternative dispute resolution (ADR) to negotiate  

settlements under Superfund, in which parties can reach more rapid conclusions and spend less 

than is required by litigation.
121

  ADR can work effectively for Superfund disputes, because of a 

neutral third-party‟s ability to mold ADR methods to fit complex Superfund issues.
122

  First, the 

strict liability and joint and several liability standards can present many disincentives for 

litigating Superfund disputes, since escaping liability is unlikely.
123

  Second, the complex nature 

of Superfund disputes can benefit from a neutral third-party‟s encouragement of information 

sharing between parties, which is a common problem, due to the positions developed by parties 

trying to navigate the CERCLA and SARA liability standards.
124

  Third, a neutral third party 

with experience in environmental issues more easily answers the technical and scientific 

questions.
125

 

ii. Mixed Funding Settlements 

                                                
119 McCory, supra n. 108, at 18. 
120 Samson, supra n. 44, at 523. 
121 Id. at 529-530. 
122 Id. at 530. 
123 Id. at 529. 
124 Id. at 529-530. 
125 Id. at 530. 
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Section 122(b)(1) of CERCLA grants the EPA authority to enter into mixed funding 

settlements when a site involves more than one PRP, and is particularly useful when one or more 

PRPs are willing to settle while one or more other PRPs are not.
126

  Through this process, the 

settling PRPs may seek an advanced payment of a portion of the remediation costs from the 

Superfund.
127

  The EPA considers four factors when evaluating mixed funding settlements: (1) 

the strength of the liability case against both settlers and non-settlers; (2) the options left to the 

government if a settlement is not reached; (3) the size of the share to be covered by Superfund; 

and (4) the good faith of the settlers.
128

  Therefore, the EPA can quickly assure that the 

remediation needed on the site is performed, without being completely restricted to a decision by 

a resistant PRP.  

The PRPs for the pollution of Chattanooga Creek include Southern Wood Piedmont, 

Mead Westvaco, and Reilly Industries.  SWP claimed to have spent at least fourteen million 

dollars in a clean up effort of its own property.
129

  The EPA associated the presence of creosote 

with SWP, due to the isolation of the contaminant within SWP‟s property lines.
130

  SWP 

contested the existence of creosote and its potential contribution to the contamination.
131

  Upon 

review of local and federal government records, the EPA found that SWP discharged wastewater 

that contained creosote either directly or indirectly into Chattanooga Creek from 1925 to 1949, 

during which time such discharges were not regulated.
132

  Due to the characterization of creosote 

as a PAH, which can also indicate the presence of other burned substances, SWP claimed that the 

presence of PAHs could have resulted from other contaminants and pointed to other companies 
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that the EPA did not recognize as potentially responsible.
133

  The EPA has determined that the 

substance is creosote.
134

  SWP further contended that the decision for placing responsibility 

should be determined by the entire Chattanooga Creek Cleanup Committee, which consists of the 

three main PRPs, rather than by the EPA and the Tennessee Department of Environment and 

Conservation.
135

  The EPA is attempting to transition the discussions with SWP from whether 

the problem exists to debating what can actually be done about the problem.
136

 

The negotiation period between the PRP and the EPA regarding possible methods of 

clean up can have a significant impact on the efficiency of a Superfund site‟s completion, and 

this apparently is the case for Chattanooga Creek.  The EPA has waited since September 2005 

for SWP to accept the responsibility that it has placed on the company and participate in deciding 

how to remedy the situation.  

The EPA has two effective options: either strongly encourage the quick mixed funding 

settlement with SWP through ADR methods, in order to quickly begin the remediation process, 

or take the initiative in performing the remediation and subsequently enforce SWPs 

responsibility.  When public funds are taken from the Superfund to initially remediate the 

problem without first waiting on the PRP to accept the burden, the rate of completion progress  is 

substantially increased.
137

 

In order to stop or alleviate the potential affects of creosote to the groundwater below 

Chattanooga Creek, the EPA must act in some way to expedite the process and not wait for an 

end to SWP‟s delay.  The strict liability and joint and several liability standards of CERCLA and 

SARA are meant to facilitate immediate response to environmental conditions and avoid such 
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delays.  SWP has the burden of establishing and dividing liability between other parties it may 

legitimately expect have contributed to the contamination, which can be done at other points in 

the Superfund process.  The creosote contamination problem will not wait or slow in its 

detrimental impact on Chattanooga Creek until it is convenient for SWP to act or accept the 

liability that the EPA has placed upon it.  The EPA must require some form of immediate action. 

b. Minority Communities 

 Another subject of controversy in the completion of Superfund cites is the apparent 

disparity in the progress rates between minority and white neighborhoods.
138

  Minority 

neighborhoods, particularly low-income neighborhoods, are more likely to be located near 

contaminated sites.
139

  Such contaminated sites include hazardous waste landfills, treatment 

facilities, and industries that emit large amount of toxic substances.
140

  Minority communities 

wait up to four years longer than white communities for a complete Superfund clean up.
141

  

Temporary containment technologies, as opposed to permanent treatment solutions, are 

more frequently recommended and utilized in Superfund sites located within low-income 

minority neighborhoods.
142

 

 The communities that are affected by the polluted sections of Chattanooga Creek are two 

of the most disproportionately African-American neighborhoods in the Chattanooga area.
143
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Alton Park‟s residency is 92% African-American and Piney Woods‟ is 83%.
144 

 In comparison 

with the other twenty-one Chattanooga areas, only five areas are even close to this percentage, 

having more than 50% African-American population.
145

  The median household incomes for the 

two communities are also the two lowest in the entire Chattanooga area.
146

  Therefore, the 

communities fit perfectly into the “low-income/minority” category.  

Chattanooga has been criticized for its disproportionate efforts between the maintenance 

of the Creek area and other areas of concern in the Chattanooga area.
147

  For example, the City 

has placed a great deal of emphasis on the development of “zero-emissions” in other areas of 

Chattanooga, while the Chattanooga Creek site has more than once been put on hold due to the 

PRP negotiation process.
148

  Many of the revitalization actions undertaken in Chattanooga since 

its polluted designation in 1969 have focused on downtown and tourist areas, as well as 

providing new housing units and assistance for communities such as Alton Park and Piney 

Woods.
149

  This attention on the housing areas was not extended to the environmental conditions 

of the communities in the actual plans set forth by the city.
150

 

While the pollution problem in Chattanooga Creek was brought to public and EPA 

attention, not much emphasis has been placed on the current status of the clean up and it has 

been delayed for more than one-year.  Compared with other Chattanooga beautification 

improvement projects that have been and are currently being performed, the Chattanooga Creek 

Superfund process has received very little media attention and the articles regarding its progress 

over the past 13 years are sparse.  This is quite a contrast to the amount of attention that S.T.O.P. 

                                                
144 Id. 
145 Id. 
146 Id. 
147 Hugh Bartling & Don Ferris, Chattanooga: Is This Sustainable?, http://www.uky.edu/\Classes/PS/776/Projects/ 

chattanooga/chattnga.html (accessed Nov. 7, 2006). 
148 Id. 
149 Id. 

http://www.uky.edu/Classes/PS/776/Projects/chattanooga/chattnga.html
http://www.uky.edu/Classes/PS/776/Projects/chattanooga/chattnga.html


265 

 

was able to draw when the problem was first recognized.  S.T.O.P. and smaller community 

groups in the affected areas have regularly attempted, with the help of UTC student groups, to 

keep its citizens aware of the necessity to avoid contact with the polluted water and sediment.
151

  

However, they have not addressed the currently delayed negotiation process between the EPA 

and the SWP, as well as the potential for a quick and efficient clean up process.
152

 

The communities affected by Chattanooga Creek are two of the most politically 

powerless in the Chattanooga area due to their socio-economic status and arguably their racial 

percentages. S.T.O.P. achieved a great deal of success during the first half of the Superfund 

process, due primarily to the assistance of relatively powerful groups that knew how to navigate 

the bureaucratic process.  These minority residents deserve support by similar organizations 

today and an equal opportunity to live efficiently in a contaminant-free environment. 

V. SOLUTION TO POLLUTED STATE 

The clean up of Chattanooga Creek is now in its final stage, and a partial remediation has 

been performed since its designation as an EPA Superfund Site in 1994.
153

  However, the clean-

up process has now taken two years longer than the average completion time for a Superfund 

site.  The general delay in this process can be alleviated by two factors that frequently affect a 

Superfund site‟s efficient completion and sustainability: strong interest group involvement and 

the utilization of permanent remediation solutions.
154

 

a. Community and Interest Groups 
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 One of the most influential factors found to increase the efficient completion of 

Superfund sites is the influence and participation of interest groups.
155

  This is attributed to the 

line of communication provided through such groups between the residents. that are affected by 

the contamination, and the local and federal governments.
 156

  Interest groups are able to increase 

the residents‟ knowledge about the process and the options during the Superfund remediation, as 

well as provide the EPA and local officials with the residents‟ concerns.
157

  The public nature of 

interest groups may also increase the willingness of the PRPs to participate, in order to preserve 

their public and business reputations.
158

  Interest group action is necessary to increase awareness 

of Chattanooga Creek‟s status and to encourage quick remediation by the EPA and/or SWP. 

 The first interest group that would be appropriate is S.T.O.P., which has historically been 

a primary proponent of EPA attention and consists of residents that live in Alton Park and Piney 

Woods communities.  S.T.O.P.‟s involvement would encourage further residential participation.  

However, S.T.O.P. has historically seemed to require the aid of groups with experience in 

dealing with governments in order to maneuver through the bureaucratic process.
159

  Therefore, 

it seems necessary for S.T.O.P. to combine with another interest group that is knowledgeable in 

this regard, in order to effectively remain knowledgeable about the Creek‟s status and what 

should realistically happen at each stage in the process. 

One such interest group already active in the Alton Park and Piney Woods communities is 

Chattanooga Neighborhood Enterprise (CNE).
160

  CNE was created by the city of Chattanooga in 

1986 with the mission to create decent living structures for all citizens of Chattanooga.
161

  CNE 
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participated in the development of Chattanooga‟s Vision and ReVision 2000.
162

  In 2002, CNE‟s 

revised its mission to promote the development of healthy and socio-economically diverse 

neighborhoods.
163

  It is reasonable to include the condition of Chattanooga Creek and its affect 

on these communities as contributing to the “health” of the residents.  With its focus on the low- 

to median-income families, CNE has served to provide adequate housing for many families in 

the Alton Park and Piney Woods communities.
164 

 

Since its creation, the CNE has historically been very effective in its interaction with 

these communities, and would naturally have an interest in the overall toxic-free health of the 

neighborhoods.
165

  Residents of these communities have given many testimonials to voice 

appreciation and confidence in CNE‟s purpose and interaction, indicating that this group could 

facilitate further participation by the residents in the Superfund process.
166

 

 The combination of S.T.O.P and CNE would be the most effective collaboration of 

interests groups to insist that the EPA put pressure on SWP to accept its responsibility and 

cooperate in remediation negotiations.  Both groups have extensive presence and experience in 

the Alton Park and Piney Woods communities and the residents‟ concerns for their living 

environments.  S.T.O.P. has been a direct proponent of EPA awareness in the past and consists 

of residents of the affected communities which would further benefit from CNE‟s sphere-of-

influence with the local government.  

b. Removal Options 

 The EPA has recognized that the presence of creosote is the primary impediment to a 

timely completion, primarily due to its saturation in the Creek‟s sediment, far below the creek 
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bed‟s surface.
167

  The EPA‟s main concern is the continuous recontamination of the Creek‟s 

waters and the potential contamination of the groundwater below the site.
168

  The EPA has lined 

the creek bed with Aquablock, a liner that serves as a form of engineered capping.
169

  This 

process simply places a thin barrier between the contaminated soil and the covering water.
170

  

The EPA has specified no other remedies to remove the creosote, and has not provided a 

timetable for decisions regarding potential remedies.
171

  The placement of Aquablock in 

September of 2005, with no subsequent plan, is a very temporary solution to a significant 

contamination problem.  This appears to be consistent with the more frequent utilization of 

temporary solutions for minority neighborhoods.  A permanent removal solution is needed to 

thoroughly complete the Creek‟s cleanup. 

 There are other methods of creosote and similar PAH contaminant removal that have 

been used by the EPA which offer permanent removal at a relatively cost-effective 

expenditure.
172

  One such method is In-Situ Thermal Desorption (ISTD) or Thermal 

Remediation.
173

  This method involves the utilization of thermal and heated extraction wells, 

which are placed underground next to the contaminated sediment and does not disturb a site‟s 

soil.
174

  The wells are heated to high temperatures, thereby heating the surrounding soil and 
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contaminants to their boiling point.
175

  This heat conduction causes the contaminants‟ chemical 

composition to change, allowing the contaminant to be extracted as a liquid or a vapor.
176

 

 Thermal remediation requires higher up front costs than the traditional method of digging 

the contaminated sediment out of the ground and treating it, which  previously has been the 

method used by the EPA to remove the coal tar from the Chattanooga Creek sediment.
177

  

However, the long-term benefits of thermal remediation seem to far outweigh the costs.
178 

Thermal remediation is a much faster process and does not disturb the soil‟s composition like the 

traditional removal method.
179

  The increase in the completion time of a site‟s clean up also 

prevents the potential contamination of the water table and water supply.
180

 

 Thermal remediation, or ISTD, of creosote was used in the California Visalia Steam 

Remediation Project.
181

  Groundwater was restored over a 3-year period through the ISTD 

process, removing, in the form of vapors and liquids, 1,700,000 pounds of a mix of creosote, 

diesel, pentachlorophenol, and Dioxins.
182

 At this site, the creosote that had been used to treat 

thousands of utility poles had been absorbed to depths of one hundred feet below the ground‟s 

surface.
183

  The site was initially treated with a “pump and treat” method, where water was 

flushed through the ground repeatedly from the contaminated area‟s water table, which was 

expected to have taken over two hundred years to complete.
184

  In 1997, a form of thermal 
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remediation called “steam cleaning” was used on the site.
185

 The process involves forcing 212°  

water into the contaminated soil, which chemically breaks down the contaminant and forces it, in 

liquid form, into wells around the site where the vapor is extracted through strong vacuum 

suction.
186

  This process leaves the contaminants in a less threatening chemical state.
187

  The 

success of the Visalia Superfund site appeared to change the way the EPA considered the 

feasibility of cleaning up creosote contaminated sites  where clean up was previously thought to 

be virtually impossible.
188

 

 The ISTD method has also been used at other Superfund sites to remove creosote and 

other similar contaminants.
189

  Specifically, the Wyckoff/Eagle Harbor Superfund site in 

Bambridge Island, Washington used the ISTD method to remove creosote from marine sediment 

that spilled from a barge and creosote-treated wood piers.
190

  In addition, the EPA   initially used 

a temporary solution at this site by placing clean dredged material over the contaminated 

sediment.
191

  To prevent any further contamination of the surrounding water, a sheet wall was 

built.
192

  The entire process of the removal from the busy harbor took a total of six years.
193

  The 

Wyckoff site is an example of the efficient utilization of ISTD removal.  Despite the high traffic 

of the harbor area and the large amounts of water that had to be contained, the process was 

completed in a short amount of time.  

The ISTD method could permanently remediate the Chattanooga Creek contamination, 

especially considering that the Creek is more isolated and less crowded than the Wyckoff site.  
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The Creek is in an ideal state to  apply the ISTD method, since the water was  removed during 

prior EPA excavations, which can easily be repeated.  The cost of utilizing ISTD would initially 

be more than a simple engineering capping method, but the long-term benefits of permanently 

removing the creosote would far outweigh the costs.  

VI. CONCLUSION 

 The residents affected by Chattanooga Creek‟s pollution were the catalyst for the public 

recognition of the problem over thirteen years ago.  They deserve an efficient remedy to the 

exposure they have endured for so long.  The current state of the clean up efforts is inefficient, 

considering the relatively quick options that are available, such as thermal remediation.  This 

may be attributed to the low-income/minority status of the vast majority of affected residents, 

combined with delays caused by the primary PRP, Southern Wood Piedmont.  Interest groups 

need to become involved in bringing attention to the Superfund process and specifically develop 

a scheduled plan to treat the contamination.  The effects that the Alton Park and Piney Woods 

communities and those surrounding them have endured from the Creek‟s pollution will only be 

remedied by the full and thorough completion of the clean up process. 

 In order to provide the affected citizens with the “environmental justice” that they 

deserve, the city of Chattanooga must put more emphasis on the timely completion of the 

Chattanooga Creek clean up.  Chattanooga has undergone, and continues to undergo, an 

impressive revitalization process.  Currently, the most emphasis is placed on beautification 

projects that primarily affect the tourist-centered region of the City.  The reality is that 

Chattanooga Creek presents a much more serious health-related issue to the lower-income 

citizens of Chattanooga.  While it is significant that the EPA has recognized the Creek‟s problem 
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for the past thirteen years, the application of a remedy will prove to be the most significant factor 

to the quality of the Creek‟s waters. It is better late than never. 


